Uni versitas I ndonesia Library >> Arti kel Jurnal

Social and environmental protection in bilateral investment treaties:
foreign investors perspective/ M. Aji Satria S

M. Aji Satria S, author

Deskripsi Lengkap: https:/lib.ui.ac.id/detail 71 d=20447864& |okasi=lokal

The limit of host states? right to regulate foreign investment within their jurisdiction has been the main, yet
unresolved issues in international investment law. This makes it more difficult, given the global structure of
investment law that consists of networks of Bilateral Investment Treaties (BITs). This article will not deal
with the question of optimal structure of regulatory discretion under BITs which is still debatable among
scholars. The central agenda of this article is to address the precondition for an efficient outcome to
materialize within the complex web of BITs already signed among states. It is even more complex to be
concluded. Thisissue is due to the absence of international coordinating institution, letting alone that of
global supranational authority. Thisis different from the case of domestic regulatory takings which ?simply?
requires the correct information and measure from the benevolent government, that means, the existence of
an efficient provision, if any, will not necessarily result in an efficient outcome. The main research question
addressed in the article is: under what condition a capital exporting state could introduce higher flexibility
for regulating public interest in an investment treaty negotiation? The article offer the answer on issue
linkage between the level of protection under BIT, the degree of openness of access to domestic legal and
regulatory making of the host state, and the foreign investor?s capabilities to deal with the trade-off. Ceteris
paribus, the linkage enables a set of feasible Pareto improving deals out of BIT negotiation
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