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Abstrak
 

Badan dan/atau Pejabat Pemerintahan dilarang melakukan penyalahgunaan wewenang di dalam keputusan

dan/atau tindakan yang ditetapkan dan/atau dilakukan. Pasal 20 Undang-Undang Nomor 30 Tahun 2014

menentukan hasil pengawasan aparat intern pemerintah salah satunya adalah terdapat kesalahan

administratif yang menimbulkan kerugian keuangan negara karena dalam keputusan dan/atau tindakan

Pejabat Pemerintahan mengandung ada atau tidaknya unsur penyalahgunaan wewenang. Berdasarkan Pasal

21 ayat (1) Undang-Undang Nomor 30 Tahun 2014 yang memiliki kompetensi absolut untuk melakukan

pengujian ada atau tidak unsur penyalahgunaan wewenang adalah Pengadilan Tata Usaha Negara. Pasal 2

Peraturan Mahkamah Agung Nomor 4 Tahun 2015 mengatur pengujian unsur penyalahgunaan wewenang

namun dengan frasa tambahan sebelum adanya proses pidana. Frasa tersebut menimbulkan problematika

terhadap penyelesaian pengujian unsur penyalahgunaan wewenang. Hakim dalam memutuskan perlu

membuat pertimbangan (ratio decidendi)  dan kriteria ideal mengenai penyalahgunaan wewenang yang

menimbulkan kerugian negara karena kesalahana adminstratif. Dan juga putusan PTUN dalam tataran

eksekusi tidak dijalankan oleh Badan dan/atau Pejabat Pemerintahan. Penelitian tesis dengan menggunakan

metode penelitian berbentuk yuridis normatif, tipologi penelitiannya adalah preskriptif, dan hasil

penelitiannya berbentuk preskriptif-analitis.Adapun hasil penelitian ini adalah bahwa kriteria ideal atau

pertimbangan dalam putusan penilaian unsur penyalahgunaan wewenang yang merugikan keuangan negara

berdasarkan Pasal 16 Peraturan Mahkamah Agung Nomor 4 Tahun 2015 didasarkan pada maksud dan

tujuan permohonan, kompetensi PTUN, legal standing, dan pertimbangan hukum terhadap hasil pengawasan

APIP, asas legalitas, penilaian kerugian negara berdasarkan potential loss (hukum materiil) bukan lagi actual

loss sesuai Putusan Mahkamah Konstitusi Nomor 25 Tahun 2016, serta kriteria ideal lainnya adalah adanya

unsur perbuatan melawan hukum dalam keputusan dan/atau tindakan yang menimbulkan kerugian negara

karena kesalahan administrasi. Terhadap putusan PTUN mengenai pengujian unsur penyalahgunaan

wewenang sesuai sifatnya bahwa putusan PTUN yang telah berkekuatan hukum tetap maka putusan tersebut

merupakan putusan eksekutorial yang dapat dilaksanakan, selain itu bersifat mengikat semua orang (erga

omnes). Sementara itu frasa sebelum adanya proses pidana dalam Peraturan Mahkamah Agung Nomor 4

Tahun 2015 menimbulkan implikasi berupa pembatasan terhadap kompetensi absolut peradilan lain dalam

hal terjadinya kerugian negara karena Undang-Undang Nomor 30 Tahun 2014 tidak mengatur seperti hal

tersebut, sehingga ditinjau dari hukum perundang-undangan terjadi konflik norma dengan adanya frasa

sebelum adanya proses pidana. Putusan PTUN mempunyai kekuatan mengikat dan eksekutorial namun sulit

dieksekusi meskipun sudah ada pengaturan upaya paksa, selain itu daya mengikatnya adalah erga omnes.

......Government Agencies and/or Officials are prohibited from committing abuse of authority in decisions

and/or actions determined and/or carried out. Article 20 of Law Number 30 of 2014 determines the results of
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supervision of internal government apparatus, one of which is that there are administrative errors that cause

losses to state finances because the decisions and/or actions of Government Officials contain whether or not

there is an element of abuse of authority. Based on Article 21 paragraph (1) of Law Number 30 of 2014, the

one that has absolute competence to examine whether or not there is an element of abuse of authority is the

State Administrative Court. Article 2 of Supreme Court Regulation Number 4 of 2015 regulates testing for

elements of abuse of authority but with an additional phrase prior to criminal proceedings. This phrase raises

problems with the completion of testing elements of abuse of authority. Judges in deciding need to make

considerations ( ratio decidendi ) and ideal criteria regarding the abuse of authority which causes state losses

due to administrative errors. And also PTUN decisions at the execution level are not carried out by

Government Agencies and/or Officials. Thesis research uses normative juridical research methods, the

research typology is prescriptive, and the research results are prescriptive-analytical. The results of this

study are that the ideal criteria or considerations in the decision to evaluate elements of abuse of authority

that are detrimental to state finances based on Article 16 of Supreme Court Regulation Number 4 of 2015

are based on the intent and purpose of the application, competence of the State Administrative Court, legal

standing , and legal considerations of the results of APIP supervision. , the principle of legality, the

assessment of state losses based on potential loss (material law) is no longer an actual loss according to the

Constitutional Court Decision Number 25 of 2016, as well as other ideal criteria is the presence of an

element of unlawful act in decisions and/or actions that cause state losses due to administrative errors .

Regarding the PTUN's decision regarding the examination of elements of abuse of authority according to its

nature that the PTUN's decision has permanent legal force, the decision is an executorial decision that can be

implemented, besides that it is binding on everyone (erga omnes). Meanwhile, the phrase before criminal

proceedings in Supreme Court Regulation Number 4 of 2015 has implications in the form of restrictions on

the absolute competence of other courts in the event of state losses because Law Number 30 of 2014 does

not regulate such matters, so that in terms of statutory law there is a conflict of norms with the phrase before

the criminal process. Administrative Court decisions have binding and executorial powers but are difficult to

execute even though there have been coercive measures in place, in addition to that their binding power is

erga omnes.


