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ABSTRAK

Nama : Elly Ralunawaty Anggraini

Program Studi : Imu Hukum

Judul : Akibat Hukum Pemutusan Kontrak Kerjasama Pemasangan Fire
Alarm System  Secara Sepihak (Pada Perusahsan Scourity
System)

Tesis ini membahas fentang pemutusan kontrak kedasama pemasangan fire alarm
system yang dilakukan secara sepihak oleh Pemilik Provek terhadap Kontraktor,
Permasalahan deri penelitian ini apakah pemuiusan kontrak secara sepihak yang
dilakukan olek Pemilik Proyek sudah sesuai deagan prosedur pemutusan yang diater di
dalam kontrak, vang kedus pemutusan komtrak ssccara sepihak mewpakan fakia
wanprestasi  yang dilakukan oleh Kontraktor sehingga layak dikenakan sanksi
permtusan kontrak.

Penelitian ini adalab penelitian hukum normatif yang neaitikberatkan pada penelitian
kepustakaan.

Hasil penelitian mendapat kesimpulan bahwa pemsutusan kontrak vang dilakukan cleh
Pemilik Proyek tidak sesual dengan prosedur vang terdapat di dalam konwak dan
permutusan  tersebut memang merupakan fakta wanprestasi yang dilakukan oleh
kontraktor sehingga memang konfrak tesebut layak untuk diputuskan.

Kata Kunci : Pemnutusan Kontrak , Wanprestas:
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ABSTRACT
Name : Elly Rahmawaty Anggraini
Study Program : Legal Study
Title . Lepal Consequences Disconneotion OF Cooperation contract
Installation Of Fire Alarm System Unilaterally (At Company OF
Security System)

This thesis study the disconnection of cooperation contract installation of fire alarm
system which dong unilaterally by Owner OF Projegt of to contractor. Problems from
this research whether disconnection of ¢ontract unilaterally dane by Owner Of Project
of have as according to procedure disconneetion of which arranged in contract, secondly
disconnection of contract unilaterally is default fact done by Comtractor so that
competent sanctioned disconnection of contrast,

This research is research of law normative which at research of bibliography.

Research result get conclusion that disconnection of contract done by Owaer Of Project
of urmnached to procedure which there are in contract and disconnection of the fruly is
default fact done by contractor so that truly conlracting s competent i be degided.

Keyword : Disconnection OF contract , Default
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BAB 1
PENDAHULUAN

1.1 LATAR BELAKANG MASALAH

Tiidalam kehidupan masyarakat sehari-hari terlihai adanya lalu lintas
hubungan antara orang vang satu dengan orang yang lainnya, dimana hubungan
tersebut mempunyai Kepentingan vang bertimbal balik satu sama lain dan
melahirkan hak dan kewajiban antara yang satu dengan yang lainnya. Hubungan
tersebut mernpakan hubungan hukum, dimana masing-masing individu dilindungi
oleh ketentuan hukum atav ketentuan undang-undang,

Pada sagt ini di masa era globalisasi, zaman dimana orang semakin tidak
tergantung pada jarak, tempat dan juga pada perbedaan waktu. Sgjak orang mulal
melakukan suatu kegiatan ekonomi dengan melakukan perdagangan afau barter,
banyak hal yang telah berkembang dan terjadi transaksi antar manusia atau antar
badan hukum, sehingga kegiatan perniagaan berkembang seperti apa yang Kita
alami sekarang, Warga masyarakat semakin sering terlibat dalam segala bentuk
kegiatan perekonomian, Dan oleh sebab itu diperfukan adanya suatu penyusunan
kontrak bisnis, yang dapat menyampaikan keinginan atau aspirast dari para pihak
untuk mencapal tujvannya dalam bertransaksi tersebut.

Pihak-pihak yang membuat suatu kontrak bisnis, di dalam kontrak tersebut
timbul hubungan hokum yang melahirkan hak dan kewajiban bagi para pihek
yang membuat kontrak fersebut, sehingga dapat dikataken konpirak tersebut
menjadi sustu peraturan yang mengikat bagt keduva pihak tersebut. Pernyataan
diantara para pihsk yang membuat konirak tersebut, merupakan sumber untuk
menetapkan hak dan kewajiban yang bertimbal balik diantara para pihak tersebut.
Pernyataan ini akan melahirkan suatu kesepakatan bagi keduanya,

Suatu kontrak padas dasamnya adalah suatu dokumen tertulis vang memuat
keinginan-keiginan para pihak untuk mencapai fujuan-tujuan komersiainya, dan
hagaimana pihaknya diuntungkan, dilindungi, atau dibatasi tanggung jawabnya
dalam mencapal tujuan-tujuan tersebut. Terkadang masih ada pandangan babhwa
kontrak atau perjanjian tidak selalu dianggap sebagal dokumen hukum. Dalam
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beberapa hal, masih banyak yang beranpgapan kontrak atap perjanjian adalah
hanya svatu symbol kerjasama. Oleh karens itu walanpun menandatangani
kontrak atau perjanjian yang terperinei, banyak yang tidak memperhatikan isinya,
sampai suatu permasalahan tedjadi.'

Kontrak atau perianjian itu fentuoya dibuat bukan hanya sebagai alat
pelengkap dari suatu transaksi bisnis akan tetapi sebagai alat pengikat bagi pars
pihak vang melakukan fransaksi bisnis tersebut. Dimana kontrak atan perianiian
tersebut menjadi undang-undang bagi para pihak yang membuatnya, “Semua
perjanjian yang dibuat secara sah berlaku sebagai undang-undang bagi mereka
yang membuatnya”,) Dengan menekankan pada perkatean semua, maka pasal
fersebut seolah-olah berisikan suatu pernyvatasn kepada masyarakat bahwa Kita,
diperbolehkan membuat perianjian yang berupa dap berisi apa saja (afau fenfang
apa saja) dan perjanjian itu akan mengikat merekz yang membuatnya seperti suatu
undang-undang.’

Akan tetapi, munculnya banyak konirak baku (standard contract) juga
menyebabkan banvak terjadi pembatasan terhadap asas kebebasan berkontrak,
batk kontrak baku yasg dibuat oleh pemerinish maupun konirak baku yang dibuat
antara sesama kalangan bisnis®. Sehingga terkadang kontrak atau perjanjian
tersebut menjadi tidak berimbang dan tidak ada win-win solution bagi para pthak
yang terlibat di dalamnya.

Pengertian kontrak bila kita lihat dalam Black Law Dictionary adalah :

* Contract | An agreement behween fwo or more persons which createy an
ehligation to do or not to do a peculiar thing”?
Confract diartikan scbagai suatu perjanjian antara dua orang atau lebih yang

menciptakan kewajiban unfuk berbuat atau tidak berbuat sesuatu hal yang khusus.

' Prof, Erman Rajagukgok, SH., LLM,, Phd, *Hukum Kontrak Iniernasional Dalam Praktek ; Studi
Kasus Perusahaan Joint Venture di Indonesia”™ { Baban Kuliah Kemahiran Membuat Perjanjian,
Universitas Kristen Indonesia, Jakarta 6 Desember 1997)

* Pasal 1338 ayat (1) Kitab Undang-undang Hukum Perdata

* Prof. Subekai, SH., Hukum Perianiian, Cetzkan VI, PT. Intermagsa, fakaria 1979, hal 13-14

* Munir Fuady, Hokum Kontrak {Dari Sudot Pandang Hukum Bisnis), PT. Citrs Aditya Bakti,
Bandung 20607, hal 51.52

3 Herry Campell Black, M.A,, Black’s Law Dictiosary, sixth edition. {west group [1998)
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Sedangkan pasal 1313 Kitah Undang-Undang Hukom Perdata menyatakan
suatu persefujuan adalah perbuatan dimana satu orang atau lebih mengikatkan
dirinva terhadap orang lain atau lebih.

Dari pengertian diatas dapat kita simpulkan bahwa kontrak dibuat oleh dua
orang atau lebil yang dapat menciptakan suatu kewajiban antara para pihak.
Dimana dalam suatu kontrak para pihak harus melaksanakan kewajiban-
kewajiban mereka yang timbul dari kontrak tersebut dan juga akan memperoleh
hak-hak vang juga timbul dari kontrak terscbut secara timbal balik.

Sebagai contoh kita libat sustu Kontrak Kerjasama Pemasangen Fire
Alam System. Dmmana di dalam konfrak ini dasar darl hobungan hukum para
pihak yang terlibat dalam pelaksanaan pekerjaan pemasangan alarm system ind
adalah perikatan, Perikatan yang dibual berdasarkan Ketentusn-kefentuan yang
ada dalam Buku ke HI Kitab Undang-Undang Huokum Perdata. Dalam kontrak
kerjasama ini kita melakukan kerjasama pemasangan fire alarm svstem untuk
Mall A yang balas progressnys harus selesai pada bulan Seplember 2006 dan Mall
B bulan Januari 2007. Di dalam karan waktu tersebut kits haros menyelesatkan
pernasangan fire alarm system di semus titkk yvang telah ditentukan & dalam
kontrak. Pembayaran vang dilakukan pon tergantung seiaub mana peavelesaian
pemasangan fersebut terselesaikan. Apabila pekerisan pemasangan fire alarm
system yang dilakukarn melebibi tenggang wakto vang ditentukan, maka resiko
pembayaran denda akan keterlambatan pekerjaan akan dikenakan scbesar 1 permil
perhan keterlambatan dengan batas maksimurn 10% dari nilai kontrak. Bahkan
yang lebih buruk lagi terjadinya pemutusan kontrak secara sepihak scbelum
kontrak tersebut berakhir,

Tentunya baik Pemilik Proyek maupun Kontrakior tidak mengharapkan
menderita kerugian dalam pelaksanaan proyek ini. Dalam Kontrak kerjasama
pemasangan fire alarm system ini, klausul pemutusan kontrak diatur apabila
terjadi wanprestasi dalam pelaksanaan pekerjaan. Sebelum pemutusan kontrak
dilakukan, maka pemilik proyek harus memberikan satu kali peringatan terlebih
dahulu, dengan jangka waktu 14 {empat belag) hari. Apabila setelah diberikan satu
kali peringatan pihak yang melakukan wanprestasi belum jugs memperlihatkan
itikad baik untuk memperbaiki kesalahan, maka Pemilik Proyek berhak untuk

_ Universitas Indonesia
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melakukan pemutusan kontrak secara sepihak. Hal ini tenfunya perlu kita cermati,
apakah prosedur pemutusan kootrak secara sepihak yang dilakukan oleh Penilik
Proyek telah sesuai dengan prosedur vang terdapat didalam kontrak? Pemutusan
kontrak im dapat terjadi scbagai akibat dari kesalaban yang dilskukan oleh
Kontrakior karena tidak terpenubinya Progress pekerjaan vang disepakaii, Alau
mungkin kesalahan juga dapat dateng darg Pemilik Proyek. Dimena Pemilik
Proyvek melakukan wanprestasi denpan tidak melakukan pembayaran sesuai
kesepakatan yang berlaku, Maka dengan imi, pihak Komtraktor pun dapat
melakukan pemutusan kontrak, apabila Pemiik Proyek melakukan kesalahan.
Mengingat permasalaban pemutusan kontrak secara septhak ini mentmbulkan
permasalahan yang sangat rumit dan dapat menimbulkan sengketa vyang
berkepanjangan antara para pibak karena szlah satu pihak fentunya tidak akan
dapat menerima tindakan yang dilakukan oleh pihak lainnya vang melakukan
pemutusan kontrak secara sepihak. Masih terdapat pemikiran yang ferjadi di
dalam pelaksanaan kontrak ifu sendid, babwa apabilz terjadi pemutusan kontrak
secara sepihak, maka pihak vang memutuskan kontrak tersebut tidak perlu lagi
memenuhi kewajibarmya, bal ind merupakan perbuatan yang sanga! merugikan
pihak lainnya. Karena seyogyanya walaupun teriadi pemutusan kontrak, tetaplah
kewajiban para prhak tersebut harus diselesaikan.

Dari pertanyaan-pertanyaan yang timbul diatas jelas sekali terlihat bahwa
masih banyak kontrak yang dibuat tidak berimbang, tidak win-win sclution bagi
para pihak atau bahkan merugikan salah satu pthak. Untuk itn penulis sangat
tertarik untuk membahas pemutusan kontrak yang dilakukan secara sepihak dalam

suatu perjanjian kerjasama,

1.2 RUMUSAN MASALAH

Kompleksitas dari suate kontrak membuat para pihak yang terikat
didalamnya harusiah menvadar dan mengerii isi keselunuhan dari kontiak tersebut
secara detail. Berdasarkan hal tersebut para pihak haruslah membuat kontrak
dengan terperinei, yang memuat hak dan kewajiban secars jelas bagi masing-
masing pihak. Namun dalam pelaksanaannya terjadi hal-hal dilvar kuasa para
pihak, yang mana dapat mempengaruhi pelaksanaan konirak tersebut serta
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diperlukan pula penyelesaian darl permasalahan yang timbul akibat pelaksanaan

kontrak tersebut,

Penulis akan menguraikan dalam tesis ini mengenai pemutusan kontrak

vang dilakukan secara sepihak. Dan apakah pemutusan kontrak sccara sepibak

tersebut merupakan fakta dari wanprestasi yang dilakukan oleh salah satu pihak,

sehingga kontrak tersehut oemang layak untuk diputuskan.

Berdasarkan apa vyang diuraikan diatas, maka beberapa pokok

permasalahan yang akan di bahkas adalah

1.

13

Apakah prosedur pemutusan kontrak yang dilakukan secara sepibak sesual
dengan prosedur di dalam kontrak ?

Apakah pemutusan kontrak secara sepihak yang dilakukan oleh pemilik
provek merupakan suatu fakia dari perbuatan wanprestasi vang dilakukan
oleh Kontraktor sehingga kontrak tersebut layak untuk diputuskan?

TUJUAN DAN KEGUNAAN PENELITIAN
Penelitian ini diharapkan dapat memberikan kegunaan teorilis akademis

dan keperiuan pralcss. Dari sudut teoritis alcademis penelitian ini bartujuan untuk

i

Mengetahui apekeh proses pemufusan kontrak secara sepibak yang
ditakukan oleh pemilik proyek sesuai dengan prosedur yang diatur dalam
kortrak.

Apakah pemutusan kontrak secara sepihak merupakan fakia dari perbuatan
wanprestasi yang dilakukan oleh kontraktor sehingga kontrak tersebut
memang layak untuk diputuskan?

Berdasarkan pada  hasil penelitian yang diperoleb tersebut  diatas,

penelitian int juga dibarapkan dapat

1

Memberikan gambaran wnuwn mengenai sah nya pemutusan konfrak
secara sepihak.

Memberikan gambaran yang jelas apakah dasar vang dijadikan alasan
untuk melakukan pemutusan kontrak secara sepihak karenma kontraktor
melakukan  wanprestasi  dari  peleksanaan  kontrak  sehingga  lavak

diputuskan.

Unive

itas Indonesi
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Sehingga dengan demikian diharapkan dari hasil penelitian ini dapat
memberikan kontribusi pengembangan ilmu pengetahuan khususaya dalam
bidang hukum kontrak,

Penulis juga berbarap melalui tulisan ini dapat berguna sebagal masukan
bagi para pihak dalam membuat svatu kontrak kerjasama umiuk mengatasi
bagaimana penyelesalan permasalshan vang terjadi apabils tenjadi pemutusan

kontrak secara gepihak.

14 RUANG LINGKUP PENELITIAN

Seperti telah dijelaskan dalamy rumusan  masalab, penelitian  ini
memfokuskan diri pada permasalahan mengenai kontrak, khususnya mengenai
pemutusan kontrak secara sepihak.

Untuk menjawab hal tersebut, maka akan dibahas terlebih dahulu hal-hal
yang berhubungan dengan kontrak secara umum, ssh tidaknya pemuinsan kontrak
secara sepihak apabila salab satun pihak melakukan kelalaian yang telah
melampaui batas waktu yang telah ditentukan.

Setelah ity penecitan diokuskan apekabh pemuiusan konirak secar
sepihak tersebut merupakan wanprestasi sehingga sesuai dengan ketentuan vang
terdapat di dalam kontrak, kontrak tersebut dapat diputuskan secara sepihak.
Sehingga dengan leriawabnya hal-hal tersebut diatas kita akan mendapatkan
jawaban atas pokok permasalahan apakah pemutusan kontrak secara sepibak dapat
dilakukan apabila salah safu pihak melakukan kelalaian yang mana kelalaian
tersebut melewal batas waktu yang ditetapkan di dalam kontrak.

1.5 METODE PENELITIAN
Jenis penelitian ini adalah yuridis normatif. Sebagai penelitian normatif,
penelitian ini menitik beratkan pada studi kepustakaan yang berdasarkan pada
data sekunder yang meliputi ¢
a. Bahan hukuem primer yaitu bahan hukum yang mengikat berupa peraturan
perundang-undangan yang berhubungan dengan kontrak (Buku ke III
Kitab Undang-Undang Hukum Perdata)

¢ Souriono Soekanto dan 8 Mamudji, Penslitian Hukum Normatif © Suatn Tingenon Singhat,
Jakarta: P, Bais Grafindo Persada, 1994, hal 52
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b. Bahan hukum sekunder yaitu bahan yang memberikan penjelasan tentang
bahan hokum primer antara lain berupa tulisan atau pendapat para ahli
yang dimuat dalam buku-buku, majaleh maupun buletin dan hasil
penelitian yang ada hubungannya dengan permasalaban dalam penelitian
ini,

¢. Babhan hukum tersier berupa referensi lainnya vang berkaitan dengan
tepik penelitian yang memberikan informasi lebih lanjut mengenai bahan
hukum primer dan bahan hukum sekunder seperti ensiklopedi, kamus dan
surat kabar.’

Dalam mengumpulkan data yang digunakan untuk meényusun penulisan
ini, penulis melakukan studi kepustakasn dengan membaca tulisan-tulisan yang
ada hubungannya dengan topik yang akan dibahas vang terdapat dalam peraturan
perundang-undangan, buku, surat Kabar, majalah, makalah hasil seminar, internet,
kamus dan ensiklopedia. Date-data yang diperoleh kemudian diolah melalui
analisis dan konstruksi data dengan maksud memberikan gambaran yang
komprehensif mengenal tema penelitian ini. Analisis yang digunakan dalam
penelitian ini adalah secara kualitatif. Hal ini digunakan untuk memperoleh
deskripsi mengenai obyek yang diteliti, Sehingga mendapatkan jawaban sesuai
dengan pokok permasalahan dalam penelitian ini secara komprehensif holistik dan
mendalam,

Walaupun titik berat penclitian ini adalah penelitian kepustakaan yang
akan lebih banyak mengkaji data sckunder, namun untuk mendukung kevalidatan
data dan kajian data sekunder tersebut perulis juga melakukan penelitian lapangan
yang mana data-dats yang penulis percleh akan digunakan untuk mendukung hasil

analisa penvelesaian permasalahan dalam penulisan tesis ini.

1.6 KERANGEKA TEORI DAN KONSEPSIONAL

Teori adalah  serangkaian praposisi ateu  keterangan vang saling
berhubungan dan tersusun dalam sistem deduksi, yang mengemukekan penjelasan
atas suatu gejale. Sedikitmya terdapat tiga umsur dalam suatu teori. Pertama,

penjelasan tentang hubungan antara berbagai unsur dalam sustu teorl. Kedua, teori

7 Bambang Sunggone, Metode Penelition Hukur, Jakarta ; Rajawall Pers 1998, hal, 117,
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mengaiut sistern dedukiif, yaitu sesuatu yang bertolak dar suvatu yang umum dan
abstrak menuju suatu yang khusus dan nyata. Aspek kuncl vang ketiga adalah
bahwa teori memberikan penjelasan atas gejala yang dikemukakannya. Fungsi
teori dalam suatu penelitian adalsh untuk memberikan pengarahan kepada
penelifian vang akan dilakukan ®

Dan keterangan di atas maka penulis akan menggunakan terori hukum
urtuk membahas masalah mengenal kontrak, khususaya pemutusan kontrak yang
dlakukan secars sepihak, Teori hukum ini mengacu kepada buku ke 1[I Kitab
Undang-Undang Hukum Perdata. Dimana di dalam suvatu kontrak kerjasama
pemasangan fire alarm system, jangka waktu pekerjaan dapat mempengaruhi terus
atau terputusnya suatu kontrak. Apabila salah satu pihak memutuskan untuk
mengakhiri secara sepihak kontrak tersebut apakah perbuatannya tersebut
merupakan fakta perbuatan yang dapat dibenarkan karema salah satu pihak
wanprestasi.”
1.7 SISTEMATIKA LAPORAN PENELITIAN

Penelitian ini disusun dengan sistematiia sebagai berikut

BAB T PENDAHULUAN
Terdiri dant later belakang masalah, permasalshan, Wwjvan
dan kegunaan penclitian, ruang lingkup penehitian, metode
penelitan, kerangka teoritis dan konsepsional, serta

sistematika faporan penelitian.

BAR II PENGERTIAN KONTRAK

Dalam bab ini akan dibahas apa pengertian dari perjanjian,
asas-asas yang ferdapat dalam perjaniian, dan penafsiran
kontrak.

* Sutan Remy Sjahdent, Kebebusan Barkontrak dan Perlindungan Yong Scimbung Bogi Pora
Pihak Dalam Periaujion Kredit Bonk 8 bridonesia, Jakarta Penerhit IBE, (993 hat &

® Suharneke, $TH., MLIL, Hukum Perjanjian weort dan analisa kasus, Keacana Predanz Media
Group, Jakarta 2004, hal |19
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BAB HI

BAB1IV

BAB YV

WANPRESTASI

Dalam bab ini akan dibahas mengenai apa yang dimaksud

dengan pengertian wanprestasi, sanksi dari wanprestasi.
HASIL PENELITIAN DAN ANALISA

Dalam bab ini membahas tentang pemutusan kontrak
kerjasama pemasangan fire alarm system secara sepibak ,
kontrak kerjasama pemasangan fire alarm system yang
dibatalken secara sepihak sebagai  waoprestasi  ataw
perbuatan melawan hukom.

PENUTUP

Merupakan bab penutup yarg berisi kesimpulan darl hasi!
penelitian  dan  rekomendasi saran-saran penulis yang

dianggap perha
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BAB I
SYARAT-SYARAT SAHNYA SUATU KONTRAK

2.1  PENGERTIAN PERJANJIAN

Di dalam kebidupan masyarakat sejak dahulu kita telah mengenal adanya

tukar menukar barang dan jasa untuk memenuhi kebutuban hidup sehari-hari. Dari
pelaksanaan tukar menukar barang dan jass tersebut, maka telah fimbul adanys
perjanjian, dirmana masyarakat tersebut saling mengikatkan dirl mereka dan saling
memenuhl hak dan kewajiban mereka,
Begitu juga kehidupan masyarakat modern saat ini,membuat suatu perjanjian atau
kontrak kerjasama sudah merupakan suvatu hal yang biasa , karene dafam
kehidupan inl, individu wang satu sangat bergantung kepada individu vang
lainnya, saling mengadakan kerjasama, membuat perjargian, saling mengikatkan
diri untuk memenuhi hak dan kewajibarnya. Oleh karena itu banyak sekali
macam-macam perjanjian sepertl halnya yazzg_ dikemukaken oleh para sarjana
hukum balwa perjangian dapat dibuat 1001 macam perianjian.

Perlu terlebih dahulu dijelaskan apakah pengertian dari perjanjian ini.
Menunt Pasal 1313 Kitsb Undang-Undang Hukem Perdata Penpertian Perdanjan
adaiah: “Suatu perbuatan dengan mana satu orang atau lebib mengikatkan dirinya
terhadap satu orang atau lebih™.

Diari pengertian ini para sarjang hukum berpendapat bahwa pengertian perjanjian
ini kurang lengkap dan bahkan dikatakan terlalu luas sehingga banyak
mengandung kelemahan-kelamahan. Pengertian tersebut kurang lengkap karena
hanya menyebutkan perjanjian secarn sepihak saja, sedangkan perjanjian it
mengikat bagi kedua belah vang saling berjanji,untuk mendapatkan suatu
pengikatan perjanjian yang sah dalam hukum,

Tetapi kiranya pengertian pegjanjian yang dimaksud dalam pasal 1313 KUH
Perdata dimaksudkan perbuatan hukum vang mempunyai akibat hukum terhadap
pihak-pihak yang mengadakan perjanjian i, dan juga kiranya dapat melindungi
para pthak pembuat perjanfian tersebut secara benar dan sesual dengan hukum
yang berlaku sehingga para pihak yang lerkait merasd aman den tidak ada yang

dirugikan.

Akibat Hukum..., Elly Rahmawaty Anggraini, FH U], 2008
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Menurut K. R M.T. Tirtodiningrat, pengertian perjanjian adalah sebagai berikut :

“ Perjanjian adalah sebuah perbuatan hukum berdasarkan kata sepakat di entara
dua orang alau lebih watuk menimbulkan akibat-akibat  hukum  yang
diperkenankan oleh undang-undang”. e

Pendapat lain dikemukakan oleh R, Soetojo Prawiro Hamidjojo menyatakan .
“Perjanfian adalak semua persetujuan, yang menimbulken aribar hukum atau
yang mengharapkan suaty akibar hukum, lunpa menghiraukan apakah akibat
hukum tersebut merupakan terlaksananya perikatan atau tidak”."!

Sedangkan R. Wirjono Prodjodikore mengatakan : “Perfanjion adolah suatu
perhubungon hukum mengenai horta benda Rerkayoan antarg dug pihak dolom
mana sty pikak berjanji atau dianggop berjanii untuk melakukon swaty bal aten
untuk tidak melckukan suaty hal, sedangkan pihok lain berhok untuk memntut
pelaksanaan janji iu "

Pengertian lain dikemukskan oleh Abdul Kadir Mubamad, yeng mana
memberikan batasan bahwa perfanjian adalah suatu persetujuan dengan mana dua
orang atau lebih saling mengikatkan dird untk melaksanakan svatu hal dalam
lapangan harta kekayaan,

Lain pula vang dikemukan oleh R, Subekti yang mana belisu memberikan
perjanjian sebagai berikut

“suatu peristiwa dimana seseorang berfonfi kepada seorang lain atau dimana
dua orang ity saling berjanji untuk melaksanakan sesuatu hal "'

Sedangkan menurut teori klasik yang dimaksud dengan perjanjian adalah suatu
perbuatan hukum yang bersisi dua yang didasarkan atas kesepakatan untuk
menimbulkan akibat hukum. Adapun yang dimaksud dengan satu perbuatan
hukum yang bersisi dua adalah satu perbuatan hukum yang mencakup penawaran
dari pihak yang satu dan permintaan dari pihak vang lain. Namun pada
perkembangan selanjutnya  pandangan bahwa perjanjian  merupakan  sata

perbuatan yang bersisi dua dirasakan kurang tepat berdasarkan alasan bahwa dari

' £ RM.T. Tintodiningrat. Ichtisar Hukum Perdata dan Dagang. PT. Pembangunan | Jakarta hal
&3,

*i R. Soetodje Prawire Hamidioio, Hukum Perikatan , PT. Bing Haw, Sursbays | hal 85

R, Wirjono Prodjodikors, Asas — Asas Hukum Perjaniien, Sumar Bandung, Bandung 1981, hal,
1!

 Abdul Kadic Muhamad, Huloun Perikatan, Alumni, Bandung, 1982, Hal 78

* Prof R. Subekti, SH, Aneka Perjaujian, Alunni Bandung 1979, Hal |
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pihak yang satu ada penawaran dan dari pihak yang lain ada penerimaan maka ada
dua perbuatan hukum yang masing-masing bersisi satu, Dengan demikian
perjanjian bukan merupakan satu perbuatan hukum melainkan merupakan
hubungan hukum antara dua orang yang bersepakat untuk menimbulkan akibat
hukum.
Dari sermua definist diatas untuk terbentuknya perjajian harus ada kehendak vang
mencapal kata scpekat atau consensus diantara pihak-pihak yang memberikan
janii, dimana salu pihsk menyatakan kata setuju, dilain pihak menyatakan keta
setuju untuk melaksanakan perjanjian itu. Tanpa adanya kata sepakat maka tidak
mungkin adas perjeniian. Kata sepakat dapat dibertkan secara lisan, tertulis, atau
bahkan dapat diberikan secara diam-diam atau dapat dengan bahasa isyarat.
Dalam perjanjian itw perdu diwujudkan dimana pibak-pihak yang mengadakan
perjaniian it terlebih dahulu saling berjanii terhadap pihak lainnya, sebelumnya
didshubu dengan pernyatzan kehendak anfara kedua belah pihak itu, artinys
menyangkut pokok perianjiannyva. Disamping itu pula haros dinyastakan adanya
suatu perjanjian tertentu, seperti adanya akibat hukum dalam perjanjian misalnya
bertujuan untuk mengikat terhadap masing-masing pihak secara bertimbal balik
sesuai  dengan hukum. Dengan demikian dapat disimpulkan unsur-unsur
perjanjian sebagai berikut

1. Adanya dua pihak atau lebih

2. Adanya Kata sepakat diantara para pihak

3. Adanya akibat hukom yang dittmbulkan berupa hak dan kewajiban
Perianjian vang dibuat oleh dua atau lebih menimbulkan perikatan diantara orang-
arang tersebut. Definisi dari perikatan secara spesifik tidak ditemukan di dalam
KUH Perdata, Namun dapat didefinisikan bahwa perikatan adalah suatu hubungan
hukum anfara dva pihak berdasarkan mana pihak yang satu berhak menuntu
sesuaty dard pihak vang lain dan pibak yang lain berkewsiiban untuk memenuhi
kewajiban itu. Pihak yang berhak menuntut sesuatu dinamakan kreditur atau s
berpiutang, sedang pihak yang berkewajiban memenuhi fuptutan dinamakan
debitur atau si berhuteng, Jadi jelas bahwa perpanjian merupakan sumber

perikatan, Suvatu perjanjian yang diadakan oleh para pihak haruslah memenuhi

'* Sudikne Mertokusuma, Penemuan Hukum ~ Sebuah Penghantar Liberty Yogyakaria 2003, Haj
116
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syarat-syarat, mengenai syarat sahnya perjanjian dapat kita temukan dalam pasal
1320 KUH Perdata, yang menentukan bahwa, untuk sahnya persetujuan-
persetujuan diperlukan empat syarat yaitu :

1. Sepakat mereka yang mengikatkan dirinya

2. Kecakapan untuk membuat suatu perikatan

3. Suafu hal tertentu

4, Suatu sebab yang halal
Untuk mengetahui lebih jauh dari keempat persyaratan tersebut, maka akan
diuraikan satu persatu seperti dibawah ini :
Sepakat mereka yang mengikatkan dirinya dalam suatu perjanjian. Sehingga
apabila telah tercapai adanya kata sepakat mengenai hal-hal pokok dari yang
diperjanjikan itu, akan sah tetapi sebaiknya jika terdapat kekhilapan, berarti tidak
ada kesepakatan, dengan demikian mengakibatkan batalnya perjanjian yang telah
diadakan antara para pihak yang bersangkutan.
Kecakapan untuk membuat suatu perikatan. Dalam hal ini mengandung arti bahwa
yang tidak cakap membuat perjanjian akan berakibat batalnya perjanjian, siapa-
siapa sajakah yang termasuk katagori orang-orang yang tidak cakap, dalam pasal
1330 KUH Perdata menentukan bahwa :
“Tak cakap untuk membuat persetujuan-persetujuan adalah :

1. Orang-orang yang belum dewasa

2. Mereka yang ditaruh di bawah pengampunan

3. Orang-orang perempuan, dalam hal-hal yang ditentukan oleh undang-

undang telah melarangnya membuat persetujuan-persetujuan tertentu

Pasal 1330 ayat (1) KUH Perdata menjelaskan yang tergolong orang-orang yang
belum dewasa adalah mereka yang belum mencapai umur 21 tahun dan tidak
terlebih dahulu telah kawin. Apabila perkawinan itu dibubarkan sebelum umur
mereka genap 21 tahun, maka mereka tidak kembali lagi dalam kedudukan belum
dewasa. Sedangkan yang dimaksud dengan mereka yang ditaruh dibawah
pengampuan Pasal 433 KUH Perdata menjelaskan setiap orang dewasa yang
selalu berada dalam keadaan ini, sakit otak, atau mata gelap, walaupun kadang-
kadang ia cakap mempergunakan pikirannya. Disamping itu orang-orang dewasa

yang mempunyai sikap pemboros dapat juga di taruh di bawah pengampuan.

_ Universitas Indonesia
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Mengenai ketidak cakapan seorang wanita bersuami, denpan adanya Surat Edaran
Mahkamah Agung No. 3 tahun 1963, yang dityjukan kepada Ketua Pengadilan
Negen dan Pengadilan Tinggi di seluruh Indonesia, maka status wanita bersuami
diangkat dan dipersamakan dengan pria. Sehingga dalam hal seorang wanita
bersuami akan melakukan suatu perbuatan hukum dan mepghadap ke muka
pengadilan, ia tidak perlu lagi minta 1jin dan bantuan dari suaminya.

Relain 8SEMA No. /1963, Pasal 31 ayat (1) dan (2) Undang-Undang No. 1 tahun
1974, juga mengangkat status wanita bersuami, yang menentukan bahwa @

“Hok dan kedudukan isteri adalah seimbang dengan hak dan kedudukan suami
daiam kehidupan borumah tangga dan pergaulan fidup bersama dolam
masyarakal”

“musing-masing pihak berhak untuk melckukan perbuatan hukim

Suatu hal tertenty, yang dimaksudkan dalam persyaratan ketiga ini

adalah obyek dari pada perjanjiap, dimana obyek perjanjian haruslzh merupakan
barang-barang yang data diperdagangkan atau mempunyai arii ekonomis,
Sedangkan barang-barang yang dipergunakan untuk kepentingan wmum tidak
dapat dijadikan obyek suatu perjanjian. Dan tidak menjadi suatu halangan
terhadap pokok perjanjian itu walaupun barangnya sudah ada atau belum, yang
penting barangnya dikemudian hari dapat ditentukan, hal ini sesual dengan Pasal
1333 KUH Perdata dan Pasal 1334 ayat (1) KUH Perdata yang menentukan
bahwa:
“suatu persetifuan harus mempunyol pokek suatu barang yang paling sedikit
ditentukan Jenisnva. Tidakiah menjadi halangan bahwa jumich barang tidek
tenty, asal soja jumioh itu terkemudian hari dapat menjadi pokok suotu
perjagion”.

Suatu sebab yang halal, pengertian sebab dalam persyaratan dari
perjaniian terscbut ada, disebabkan adanyva hubungan hukum kekayaan antara dua
orangatan lebih, Karena termasuk pengertian sebab vang tidak halal adalah sebab
dikatakan palsu apabile scbab fersebut diadakan oleh pihak unifuk menutupi atau
menyelubongi sebab vang berfentangan dengan undang-undang, atau bertentangan

dengan kesusilaan atau ketertiban umum.
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Suatu perjanjian itu dibuat, dalam keadaan bagaimana pun terdapat dua pihak
yaitu :

1. Pihak yang satu sebagai kreditur, yaitu pihak yang berhak untuk menuntut
supaya perjanjian yang diadakan antara pihak-pihak itu dipenuhi.

2. pihak lainnya yang disebut sebagai debitur atau pihak yang mempunyai
kewajiban unuk memenuhi perjanjian yang diadakan antara pihak-pihak
itu. Yang keduanya merupakan subyek dari suatu perjanjian itu.

Kalau dilihat dalam Pasal 1234 KUH Perdata dari tujuannya suatu perjanjian

itu adalah untuk :

a. Memberikan sesuatu, yang termasuk perjanjian ini adalah memberikan
sejumlah vang, memberi benda untuk dipakai atau disewkan, penyerahan
hak milik atau sesuatu benda.

b. Berbuat sesuatu, yang termasuk perjanjian ini adalah membangun rumah
atau gedung, membangun jembatan, pemasangan instalasi alarm system.

c. Tidak berbuat sesuatu, misalnya seseorang telah mengadakan perjanjian
dengan orang lainnya saat menjual pabrik alat pemadam untuk tidak
menjalankan usaha itu dalam daerah yang sama.

Sehingpa apabila kedua belah pihak pada waktu yang bersamaan berada dalam

suatu tempat tertentu, dimana ada kesepakatan mengenai penawaran dan

penerimaan dari suatu penawaran tersebut, maka terjadi perjanjian antara
kedua belah pihak yang mengadakannya.

Dari uraian itu, bahwa bila tidak memenuhi syarat-syarat pejanjian sesuai

Pasal 1320 KUH Perdata mempunyai konsekwensi yang berbeda-beda, sesuai

persyaratan-persyaratan mana yang tidak dipenuhinya.

Persyaratan kesatu dan kedua dari Pasal tersebut merupakan persyaratan

subyektif, yang menyangkut tentang orang apabila persyaratan subyektif ini

tidak dipenuhi dalam svatu perjanjian, maka perjanjian tersebut dapat
dibuatkan, dan pembatalannya harus dimintakan kepada Pengadilan Negeri
yang berwenang.

Persyaratan ketiga dan keempat merupakan persyaratan obyektif, yang

menyangkut tentang obyek dari pada perjanjian apabila persyaratan obyektif

int tidak dipenuhi dalam suatu perjanjian, maka perjanjian tersebut batal demi

_ Universitas Indonesia
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hukum, vang berarti untuk batainya perjanjian tidak perlu lagi dbmintakan
pembatalan, dengan demikian tanpa adanya permintaan pembatslan, perjanjian
telah batal dengan sendirinya,

Semua perjajian yang sah itu akan mengikat kedua helah pihak yang
mengadakannya, disamping itu berlakunya perjanjian itu harus ada itikad baik
dari masing-masing pihak yang berjanii, sehingpa perjanjian antara pihak-
pihak itu tidak dapat ditarik kembali, kecuali ats persesvatan kehendak secama
bersama behwa perianiian itu dibatalken, ini tercantum dalam Pasal 1338
KUH Perdata,

Dari pengertian Pasal 1338 KUH Perdata diatas, bukannya bebas tanpa batas
unfuk mengadakan perjanjian ifu, tetapi masih dibatasi dengan pembatasan
bahwa tidak boleh bertentangan dengan ketertiban nmum atau kesusilaan.
Karena perjaryian itu telah mengikat pihak-pihak yang mengadakannya, maka
masing-masing pihak ifu harus berfanggung jawab terhadap sesuatu yang telah
dijanitkan dslam perjaniian yang telah disepakatinya itu, arfinya bahwa yang
berjangi itu bares memperhatikan dan menjalakan hak dan kewajiban.

2.1.1  ASAS — ASBAS POKOK DALAM HUKUM PERJANJIAN

Menurut kamus umum Bahasa Indonesiz WIS, Poerwadarminta,
pengertian dari asas adalah suatu kebenaran yang menjadi pokok dasar atau
tompuan berpikic'®.
Sudikno Mertokusumo mengatakan asas bukum atau prinsip hukum bukanlah
peraturan konkrit, melainkan merupakan pemikiran dasar yang umum sifatnya
atau merupakan latar belakang dari peraturan konkrit yang terdapat dalam dan di
belakang system hukum yang ferjelma dalam peraturan perundang-undangan dan
putusan hakim yang merupakan hukom positif dan dapat diketemukan dengan
mencar] sifat-sifat umum dari peraturan hukum konkrit tersebut’.
Jadi asas hukum bukanlah kaedah hukum yvang konkrit, melainkan merupakan
latar belakang peraturan yang korkrit dan bersifat umum atau abstrak. Kalan
peraturan hukum yang konkrit itu dapat diterapkan secara langsung pada
peristiwanya maka asas hukum dapat diterapkan,

® WIS Parwadarminta, Kamos Bahass Indonesia, Jakarta, 1992, hal 60
' Mortokusume, op cit hal 34-35
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Didalam perjanjian dikenal beberapa asas pokok yang berkaitan dengan lainnya,
isi kekuatan mengikat, berlakunya dalam pelaksanaan, yaitu

1. Asas konsensualisme

2. Asas Kebebasan Berkontrak

3. Asas Pacta Sunt Servanda

4. Asas Kepribadian

5. Asas Itikad Baik
Di bawgh ini adalah penjelasan dari kelima asas tersebut.

1, Asas Konsensualisme
Asas Konsensualisme ini berkaitan dengan lahimya perjanjian. Perkataan
Konsensualisme berasal dari bahasa Latin consensus yang berarti sepakat, Dengan
adanya kesepakatan berarti bahwa diantara para pihak yang bersangkutan telah
tercapai persesuaian kehendak secara timbal balik vang membentuk perjanjian,
Asas konsensualisme tersirat dari kalimat “perjanilan yang dibuat secars sah”
dalam pasal 1338 avat (1) KUH Perdata. Pasal ini berhubungan erat dengan Pasal
1320 ayat (13 KUH Perdata tentang Syarat Sahoya Perjanjian yang Pertama yailu
sepakat mereka vang mengikatkan dirinya.
Suatu perjanilan akan terbentuk atau lahir dengan adanya kata sepakal dianiara
semua pihak, namon untuk jenis perjanjian tertentu vndang-undang menctapkan
formalitas tertentu yang harus dipenuhi. Pada perkembangan saat ini ada
kecendernngan mewujudkan perjaniian konsensuil dalam bentok tertulis di bawah
tangan atau dengan akta tertentu. Hal il dimaksudkan unfuk memudahkan
pembuktian jika dalam pelaksanaan perjanjiian timbul permasalaban atau

perselisihan diantara para pihak.

2. Asas Kebebasan Berkontrak
Asas kebebasan berkontrak berkaitan dengan isi perjanjian vang
mana asas ini terkandung dalam perkatasn “semua perjanjian” vang terdapat
dalam Pasal 1338 ayat (1) KUH Perdata bahwa semua perianilan vang dibuat
secara sah berlaku sebagal undang-undang bagi mereka yang membuatnya.
Berdasarkan asas ini maka dapat disimpulkan bahwa -

a. Setiap orang bebas untuk membuat atau tidak membuat perianiian

_ Universitas lndonesia
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b. Setiap orang hebas membuat perjanjian dengan siapapun
Setiap orang bebas untuk menentukan isi dan syarat perjanjian

d. Setiap orang bebas untuk menentukan bentuk perjanjian

¢. Setiap orang bebas untuk menentukan pada hukum mana perjaniian it
akan tunduk.

Berdasarkan asas kebebasan bekontrak maka berbagai  ketentuan
perundang-undangan mengenai perjanjian hanya sebagai hukum pelengkap.
Meskipun Pasal 1338 ayat (1) KUH Perdata mengatur kebebasan berkontrak bagi
setiap orang namun kebebasan vang dimaksud tidaklah bersifat mutlak. Tetapi ada
pembatasan — pembatasannya yaitu tidak boleh melanggar ketentuan perundang-
undangan, ketentuan umum dan kesusilaan,

Keberadaan asas kebebasan berkonwrak tidak dapat dilepaskan dar
pengarub berbagai aliran filsafat politik dan ekonomi liberal vang berkembang
padz abad kesembilan belas. Dalam bidang ekonomi berkembang alitan yang
dipelopori oleh Adam Smith yang menerapkan prinsip non imtervensi oieh
permerintah terhadap kepiatan ekonomi dan bekerjanya pasar, Filsafat Jeremy
Bentham yang menekankan adanya idiologl free choice juga memiliki pengaruh
yang besar bagl pertumbuhan Asas Kebebsan Berkontrak fersebut. Baik pemikiran
Adam Smith maupun Benthem didasarkan filsafat individualisme. Kedua
pemikiran fesebut tidak dapst dilepaskan dari pengarch filsafat ciika Immanusl
Kant. Semua filsafat vang menckankan pada aspek kebebasen individu yang
dikembangkan para filsuf Barat di atas jika dilacak lebih janh lagi, berakar kepada
filsafat hukum alam (pateral Law) yang sangat berkembang pada abad
pencerahan'®,

3. Asas Pacta Sunf Servanda
Asas Pacta Sunt Servanda berkaitan dengan kekuatan mengikat dar
perianjian yang mana asas ini erkandung dalam Pasal 1338 ayat (1} KUHPerdata
pada kalimat “berlaku sebagal undang-undang bagi mereka yang membuatnya”™,
Asas ini berkaitan dengan akibat dari suatu perianjian bahwsa perjanjian vang
dibuat secara sah oleh para pibak mengikat para pembuainya sebagai undang-

B Ridwarn Khairandy, Ttikad baik dalam Kebesan Berkontrak, Fakultas Hukam UUniversitas
Indonesia, Jakarta 2004, hal 45-46
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undang. Para pihak harus tunduk pade perjanjian yang dibuat sebagaimana halnya
mereka harus tunduk pada undang-undang vang ditetapkan oleh Negara. Pasal
1338 ayat {1} KUH Perdata ini berhubungao erat dengan Pasal 1338 ayat (2) yang
berbunyi sebagai berikut : * Suate Perjanjian tidak dapat ditarik kembali selain
dengan sepakat kedua belah pihak stau karena alasan-alasan yang oleh undang-
undang dinyatakan cukup untuk W, kecosli sda alasan pembenar untuk
melakukan hal itu.

4. Asas Kepribadian

Asas kepribadian ini berkaitan dengan pelaksanaan perjeniian yakni
menyanghkut subjek dalam soatu perjanjian vang mana asas int terkandung dalam
Pasal 1315 KUH Perdata yang menyatzkan bahwa “pada umumnya tak seorang
dapat mengikatkan dirl atas nama dirl sendirl atau meminta ditetapkannya satu
janii dari pada untuk dirinya sendiri. Asas kepribadian mempunysai hubungan erat
dengan Asas Pacta Sant Servanda karena dalam Asas Pacta Sunt Servanda
dinyatakan bahwa perjanjian dibuat para pihak mengikat sebagai undang-undang,
sementara Asas Kepribadian menyatakan bahwa perjanjian hanya mengikat para
pihak yang membuatnys dan tidak dapat mengikat pibak lain,

Namun Asas Kepribadian memiliki pengoecualian vaitu dalam  hal
perjanjian untuk kepentingan pihak Ketiga yang dalam bahasa Belanda disebut
derden beding. Pengecusalian bagi Asas Kepribadian ini diatur dalam Pasal 1317
KUH Perdata yang berbunyi “Lagi pun diperbolehkan juga untuk meminta
ditetapkannya sustu janji guna kepentingan seorang pihak ketiga, apabila suatu
penetapan janji, yang dibuat oleh secrang untuk dirinys sendiri, amau suato
pemberian yang dilakukannya kepada orang lain, memust sustu janji yang seperti
itu. Siapa yang telah memperjaniikan sesuata seperti itu, tidak boleh menariknya
kembali, apabila pihak ketiga tersebut felah  menystakan  kehendak
mempergunakannya”. Sebagai contoh derden beding adalab pegjanjian penutupan
asuransi antara scorang ayah dan perusahaan asuransi untuk asuransi anak.
Perjanjian penutupan asuransgi memang dibuat oleh sang ayah dengan perusahaan

asuransi, namun perjanjian ite jugs mengikal sang anak karema perjanjian ity
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dibuat untuk kepentingan si anak tersebut meskipun sang anak tidsk ikut

menandatangani perjanjian,

&, Asas Mikad Baik

Asas Hikad Baik ini berkaitan dengan pelaksanaan perjanjian. Asas im
menghendaki bahwa aps vang sudah disepakati para pibak dalam suatu perjanjian
harus dilaksanskan dengan memenuhi tuntutan keadilan dan tidak melanggar
kepatutan. dengan menjeuhkan dinn dan perbuatan yang dapst menimbulkan
kerugian bagi pibak lain. Asas itikad baik ini terdapat dalam Pasal 1335 ayat (3)
KUH Perdata vaitu “suatu perfanfian horus diloksanakan dengan itikad baik ™.

Tidak ada penjelasan lebih lanjut apa yang dimaksud dengan itikad baik,
Kalaupun ada ketentuan yang mendefinisikan itikad baik tersebut tetapt definisi
itupun masih juga menimbulkan kebingungan. Oleh karena itu untuk dapat
memahami makna itikad bajk yang lebik jelas harus dilihat pada penafsiran itikad
baik dalam praktek pengadilan. Dengan demikian perkembangan doktrin itikad
baik tebik merupskan hasil kerja pengadilan. Di Belanda, penafsiran jtikad baik
dalam kontrak oleh pengadilan muncwl dalam perkara Hengsten Vereniging
melawan Onderlinge Paarden an Vee Agsurantie { Artist de Laboereur Arrest), HR
February 1923, NJ 1523, 676, Menumxt Hoge Raad, ifikad baik inl merupakan
dokirin yang merujuk kepada kerasionalan dan kepatutan yang hidup dalam
masyarakat, Hoge Rasd menvatakan bahwa perjaniian harus dilaksanskan
menurut kerasionalan dan kepatutan, Hoge Raad dengan fegas menyatakan bahwa
memperhatikan  ittkad baik pada pelaksanszan perjanjian fdsk lain adalab
menafsirkan perjanjian menurut ukuran kerasionalan dan kepatutan'®,

Dalam konteks putusan pengadilan Indonesia, dalam bagian pertimbangan
bukum suatu putusan, seringkali hakim menyatakan bahwa perbuatan atan
petaksanaan kontrak harus dilandasi itikad baik. Dalam perkara Ny. Lie Lian Joun
melawan Arthur Tutvartma, No 91/1970/Perd/P.T.B., Pengadilan Tinggi Bandung
mencoba menafsirkan itikad baik yang dimaksud Pasal 1338 ayat (3) KUH
Perdata. Pengadilan Tinggi Bandung menyatakan perjanjian harus dilaksanakan

dengan itikad baik. Melaksanakan perjanjian dengan itikad baik berarti perjanjian

¥ Ridwan Khairandy, Ibid, hal 7%
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harus dilaksanakan sesuai kepatutan dan keadilan. Dengan demikian pengadilan
harus mempertimbangkan apakah dalam persoalan yang dikemukakan kepadanya
apakah ada kepatutan dan keadilan atau tidak. Menurut Pengadilan Tinggl
Bandung, apabila dalam perjanjian itu tidak terdapat kepatutan dan keadilan,
hakim dapat merubah perjsnjian, Perubahan tersebut adalah merubab tsi
perjaniian. Perjanjian tidak hanya ditentukan oleh rangkaian kata-kata yang
disusun para pihak, tetapi juga ditentakan oleh kepatutan dan keadilan®

Asas itikad baik menjadi salah satu instrument hukum untuk membatasi
kebebasan berkontrak dan kekuatan mengikatnya perjanjian. Dalam hukum
kontrak, itikad baik memiliki tiga fungsi. Dengan fungsi yang pertama semua
kontrak harus ditafsirkan sesuai dengan itikad baik. Fungsi kedua adalah fungsi
menambah. Dengan fungsi ini hakim dapat menambah isi perjanjian dan
menambah kata-kata peraturan perundang-undangan yang berkaiten dengan
perjanjian itu, Fungsi kefiga adalah fungsi membatasi dan meniadakan. Dengan
fungsi ini hakim dapat mengesampingkan isi pegjanjian atau peraturan perundang-
undangan vang berkaitan dengan perianjian jika terjadi perubshan keadazan
Perubahan keadaan itu sedemikian rupa mengakibatkan pelaksanaan aps yang
terdapat dalam suatu perjaniien atau peraturan perundang-undangan menjadi tidak

adil lagi®',

2.1.2 Penafsiran Kontrak

Suvatu kontrak idealnya tidak memerlukan penafsiran. Klausula, kalimat maupun
kata-kata dalam kontrak seharusnya dengan sendirinya dapat menjelagkan maksud
dan ketentuan-ketentuan dalam kontrak. Bentuk kontrak bermacam-macam, sda
kontrak yang panjang terinci dan ada kontrak yang singkat dan padat, yang
merupakan manifestas] atas kehendak para pibak vang berkonirak. Jika semus
vang terkandung dalam kontrek jelas maka penafsiran dalam kontrak tidak
diperlukan®™. Namun dalam praktek hampic tidak ada kontrak yang tidak
memeriukan penafsiran apalagi jika sudah timbul sengketa diantara para pihsk

# 1bid hal 16-17
2 1bid, hal 33

= Munir Puzdy, Hukum Kontrak-Dari Sudut Pundang Hukum Bissis, Citra Aditya Bakti,
Bandung, 2003, hal 53
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berkaitan dengan suatn ketentuan yang terkandung dalam konotrak. Penafsiran
diperlukan untuk memberi arti sebenarnya atas kdausula, kalimat dan kata-kata
yang tertulis di dalam kontrak,
Metode-metode penafsiran kontrak yang dikenal adalah sebagai herikut™
1. Metode Penafsiran Gramatikal atau Obyekdif
2. Metode Penafsiran Teologis atau Subyektif
3. Metode Penafsiran Sosiologis
4.  Metode Penafsiran Praktis
5. Metode Penafsiran Integral
Berikut inl masing-masing penjelasan dari definisi di atas
1. Metode Penafsiran Gramatikal atau Obyektf
Kontrak memeriukan bahasa, tidak mungkin kontrak fersusun tanpa
menggunzkan babasa, Qleh karens itu bahasa merupskan sarana yang penting
bagi penyusunan kontrak. Untuk mengetahui makna vang tertulis dalam suatn
kontrak periu penafsiran menurut bahasa umurm schari-hard. Penafsiran gramatikal
atau obyekiif menekankan pada apa yang tertulis dalam suatu kontrak daripada
melihat kepada maksud dari para pihak, apalagi jika bahasa yang digunakan
dalam kontrak sudah cukup jelas. Dengan demikian, penafsivan kontrak secara
gramatikal lebih bersifat formal.
2. Metode Penafsivan Teologis atau Subyektf
Menurut metode penafsivan subjektif ini, penafsiran konfrak dilakukan
dengan berpegang seoptimal munglon pada maksud yang sebenarnya dari para
pihak, fanpa terlalu berpegang Kepada kata-kats vang ada dalam kontrak fersebut.
Dengan metode penafsiran ini diselidiki maksud dan tujuan dari para pihak dalam
kosntrak daripada hanys memuat kepada kata-Kata secara gramatikal.
3. Metode Penafsiran Sosiologis
Metode Penafswran Sosiologis adalah penafsiran kontrak yang lebih
menitikberatkan pada kebiasaan-kebiasaan dalam masyarakat dan kondisi serta
situasi di sekitar kontrak vang bersangkutan. KUH Perdata juga menganut metode
penafsiran sosiclogis ini dengen menyatakan bahwa hal-hal yang menurut

kebiasaan selamanya dipegenjikan dianggap secara diam-diam  dimasukkan

® 1hid, hal 56-72
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kedalam kontrak. Penafsiran dengan memasukkan kebiasaan digunakan hanya
untuk mempegelas maksud dart kontrak, bukan untuk menyimpang dari apa yang
terhulis dalam kontrak.

4. Metode Penafyiran Praktis

Metode Penafsiran Praktis adalah penafsiran atas suatu kontrak vang tidak

jelas sehingga memiliki lebih dan 1 {satu) pengertian dimana pengertian kontrak
yang dipilih adalah menurat pengertian yang dapat dilaksanakaa daripada memilih
pengertian yvang tidak dapat dilaksanakan/dipraktekkan, Hal dapat dimengerti
mengingat ketika membuat kontrak tentunya para pihak menghendaki agar
kontrak dapar dilaksanakan, schingga dengan penafsiran praktis akan mendekatt
kehendak dari para pembuat kontrak.

5. Metode Penalsiran Integral

Yang dimaksud dengan Metode Penafsiran Integral terhadap suatu kontrak

adalah suatu metode penafsiran yang menafSirkan kisusula dari kontrak sebagai
bagian vang integral dari keseluruhan isi kontrak tersebut. Menafsirkan suatu
bagian kontrak harus dibubungkan dengan bagian kontrak lzinnya. Jadi, suatu
kontrak harus dipandang dengan uwtuh secara keseluruhan, tidak beleh dipilah-
pilah untuk diberikan pengertian yang berbeda-beda dari masing-masing bagian
tersebut.
Sesuatu Asas Pacta Sunt Servanda yang terkandung dalam Pasal 1338 ayat (1)
KUH Perdata vang mengatur bahwa “semua perjanjian vang dibuat secara sah
berlaku sebagal undang-undang bagi mereka yang membuatnya” maka sudah
selayaknya metode-metode penafSiran yang dipakal untuk menafsikan peraturan
perundang-undangan dapat dipakal fuga untuk menafsirkan perjanjian / kontrak,
Metode-metode penafsiran undang-undang veang dikenal antara lain sebagai
berikut™ :

L. Metode Argumentum Per Analogiam (Analogi)

2. Metode Argumentum a Contrario (a con rario)

(Y]

Metode Eksposisi

# Sudikno Merokusumo, Penemuan Hukum-Sebuah Pengantar, Liberty, Yogvakaria, 2003, hal
£7-72
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Berikut Penjelasan dari masing-masing metode tersebut di atas:

1. Metode Argumentum Per Analogiam (Analegi)
Ada kalanys peraturan perundang-undangan ferlalu sempit ruang lingkupnya,
sehingga untuk dapat menerapkan undang-undang pade peristiwanya hakim akan
memperluasnya dengan metode argumentum per analogam atau analogl. Dengan
analogi peristiwa yang serups, sefenis atau mirip dengan yang diatwr dalam
undang-undang diperiukan sama.
Pada analogi, suatn peraturan kbusus dalam undang-undang dijadikan umum yang
tidak tertulis dalam wundang-undang, kemudian digali asas yang ferdapat di
dalamnya dan disimpulkan dari ketentuan yang umum itu peristiwa yang khusus.
Peraturan umum yang tidak tertulis diatur dalam undang-undang tersebut, tatapi
mirip atau serupa dengan peristiwa yang diatur dalam undang-undang. Analogi
digunakan apabila menghadapi peristiwa-peristiwa yang analogi atau mirip. Tidak
hanya sekedar mirip, juga kepontingan masyarakat hukum menuntut penilatan
yang sama.
Oleh hakim penalaran analogi digunskan kalau hakim harus menjatubikan putusan
dalam suatu konflik vang tidak tersedia peraturan-peratorannya. Dalam bal ini
hakim bersikap seperti pembentuk undang-undang yang mengetahul adanya
kekosongan hukum, akan melengkapinya dengan peraturan-peraturan vang serupa
seperti vang dibuginya untuk peristiwa-peristiwa yang tidak diatur, dengan
penerapan peraturan untuk peristiwa-peristiwa yang telah diatur yang sesuai
secara analog.

2. Argomentum a Contrario (a contrario)
Adanya kalanya suatu peristiwa tidak secara khusus diatur oleh undang-undang,
tatapi kebalikan dari peristiwa tersebut diatur oleh undang-undang. Bagaimana
cara menenfukan hukumnya?. Cars menentukan hukumnys ialah dengan
perlimbangan bahwa apabila undang-undang menetapkan hal-hal terfentu untuk
peristiwa terenty, maka peraturan iu ferbatas pada peristiwa fertentu itu dan untuk
peristiwa diluarnys berlaky kebalikannya. Ini merupakan metode a contrario. Ini
merupakan cara penafsivan alau penjelasan undang-undang vang didasarkan pada
pengertian sebaliknya dari peristiwa konkrit yang dihadapi dengan peristiwa yang
diatr dalamn undang-undang. Apabtla svatu peristiws tertenfu diatur, tetapi
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peristiwa lainnya yang mirip tidak diater, maka yaog terkahir ini berlako hal yang
sebaliknya.
3. Metfode Ekaposisi

Metode eksposisi tidak lain adalah metode konstruksi hukum. Metode
eksposisi atau metode konstruksi hukum zdalah metode untuk menjelaskan kata-
kata atau membentuk pengertian, bukan untuk menjelaskan barang.

Metode eksposisi dibagi dua yaitu metode eksposisi verbal dan metode
eksposisi yang tidak verbal. Metode eksposisi verbal dibagi lebih lanjut verbal
principal dan verbal melengkapi.

Metode eksposisi verbal principal dibeg menjadi dua ysilu pertama
diterapkan pada kata-kata individual, yaitu metode individuasi. Suatu nama
dijelaskan dengan individuasi, apabila diberi satu indikasi dengan membedakan
nama yang bersangkutan dari nama lain yaog mungkin mengacaukan. Pada
individuasi sering digunakan tempat atau waktu.

Metode eksposisi verbal vang kedua dierapkan pada kata-kata lain,
Termasuk dalam metode ini ialah paraphrase dan definisi,

Suaty kats dijelaskan dengan metode parephrase kalau digunakan dalam
satu kalimat dan kemudian kalimat itu diganti depgan kalimat lain. Sebagai
contoh hendak dijelaskan kata “kepentingan™ maka dibentuklah kalimat yang
mengandung kata “kepentingan” sehagai berikut
“Orang mempunyai kepentingan dalom perbuatan atau kejadian”. Selanjutnya
dibentuk kalimat lain yang tidok mengondung kata “kepeniingun’ yang
maknanya sama vaitu “Perbuaian atou kejadion menimbullan uniung rugi”.
Kemudian kolimar  tersebut diganti wmernjadi kalimar  “Oromg  mempunyai
kepentingan dalam suatu perbuaton aau kefadian, kalau perbuatan kejadion itu
mengakibation watung atau rugi”.

Metode definisi merupakan suatu pernyataan tentang arti lambang. Kata
merupakan salah satu jenis lambang. Kata yang digunakan untuk memberi definisi
disebut definiendum, sedangkan kaia-kata yang digunakan untuk memberi definisi
disebut definiens. Tujuan dari definist adalah untuk :

1. Menjelaskan kata ;
2.  Mengurang kekaburan arti kata ;
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3.  Menghindari kata-kata yang “berwayuh arti” (ambiguitas}

4. Menambah kosa kata.
KUH Perdata mengstur masalah penafsiran kontrak ini dalam Pasal 1342 sampai
Pasal 1351, Ada 10 {sepuluh) prinsip-prinsip penafsiran kontrak menurut KUH

Perdata yaitu scbagai berikut

I

Jika kata-kata dalam suatu perdanjian jelas, tidak boleh ditafsirkan
untuk menyimpang daripadanya, Hal ini diatur dalam Pasal 1342,
Prinsip merupakan implementasi metode penafsiran gramatikal
atau obyektif,

Jika kata-kata dalam svatu perjanjian dapat diberikan berbagai
macam penafsiran maka yang dipilih adalah maksud kedua belah
pihak, daripads berpegang secara kaku pada bahasa dalam kontrak.
Hal ini diatar dalam Pasal 1343. Prinsip ini merupakan
mplementasi dard mietode penafsiran teleologis atau subyektif.

Jika kata-kata dalam konfrak dapat dibenkan dua macam
pengertian maka dipilik pengeriian paling memungkinkan untuk
dilaksanakannya kootrak tersebut. Hal im diatur dalam pasal 1344,
pringip ini merupakan implementasi dart metode penafSiran
prakmatis,

Jike kata-kata dalam perjanjian dapst diberikan dua macam
pengertian maka dipilih pengertian yang paling sclaras dengan sifat
kontrak, Hal ini diatar dalam Pasal 1345. Prinsip ini merupakan
implementasi darl metode penafsiran integral.

Hal-hal yang meragukan harus ditafsirkan sesuai dengan kebiagaan
setempat dimana kontrak dibuat. Hal ini diatur dalam Pasal 1346.
Prinsip ini merupakan implementasi dani metode penafsiran
sosiologts

Hal-hal yang menurut kebiasaan selamanya ada dalam kontrak,
harus dianggap ada dalam tiap kontrak meskipun tidak dengan
fegas dinyatakan. Hal ind diatur dalam Pasal 1347, Prinsip il

merupakan implementasi dart mefode penafSiran sosiologis.
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7. Semua klausula dalam suata kontrak harus ditafsirkan dalam
rangka kontrak secara keseluruhan. Hal ini diatur dalam Pasal
1348, prinsip ini merupakan implementasi dari melode integral.

g, Jika ada keragu-raguan akan hal tertentu dalam sustu kontrak maka
hares ditafsirkan untuk kerugian pihak yang minta diperjaniikan
hal tertentu tersebut dan untuk keuntungan orang yang telah
mengikatkan dirinya untuk itu, Hal ind diatur dalam Pasal 1349,

9. Meskipun  kata-kata dalam  suvatu  kontrak luas  sekali
penyusunannya, namun kontrak hanya meliputi hal-hal yang nyata-
nyata dimaksudkan oleh para pihak sewakiu menyusun kontralk.
Hal ini diatur dalam Pasal 1330, Pripsip inl merupakan
implementast dari metode penafiiran teleclogis stau subyektif

18, Penegasan terhadap sesuato hal dalam kontrak tidak berpengaruh
terhadap bal-hal lainnya yang fidak ikut ditegaskan. Hal ini diatur
dalam Pasal 1351,

Menurat KUH Perdata, apabila babasa kontrak sudah jelas sekali,
penafsiran kontrak yang bertentangan dengan bahasa dalam kontrak tidak dapat
dibenarkan (sebagaimana yang dimaksud oleh Pasal 1342 KUH Perdata). Akan
tetapl, jlka bahasa dalam kontrak masih dapat ditafsirkan, maka KUH Perdata
lebih menganut metode penafsiran teleologis ketimbang metode penafsiran
gramatikal. Hal tersebut dapat terlihat dalam ketentuan-ketentuan sebagai berikut:

I, Pasal 1343 KUH Perdata
Dalam hal ini ditentukan bahwa penafsiran konirak difakukan
dengan lebih mempertimbangkan dan menyelidiki maksed dan
tujvan dari kedua belah pibak dari hanya melhat kepada kata-kata
secara gramatikal.

2. Pasal 1350 K1JH Perdata
Ketetuan dalam pasal ini menyebutkan bahwa jika babasa dalam
suatu kontrak terlalu luas, maka harusish ditafsirkan semata-mata
perti vang dikehendaki olch para pihak.

i samping itu, penafsiran gramatikal, khususnya penafsiran dengan
melihat kepada arti kata sebhagaimana tertulis dalam kamus tidak selamanya dapat
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dipergunakan, karena banyak kelemahannya. Kelemahan-kelemahannya tersebut
adalzah sebagal berikut ;

i

[

Pengertian dalam kamus hanya menolong penerapan kata ke dalam
penggunaannya yang umum saja, tdak terbadap hal-bal yang
khusus,

Kata-kata yang perlu ditafsitkan mungkin  kebur, sehingga
pengertian dalam karous pun kabur,

Atau kata-kata tersebut memiliki banyak arti (ambiguity) sehingga
dalam kamus juga akan banyak arti, tanpa mengetahui mana yang
paling tepat untuk menafsirkan kontrak yang bersangkutan,

Sering kali bshasa yang dipergunakan belum jelas jika hanya
melihat dalam kamus saja, tatapl mesti dilthat secara kontekiual,
tersebut dilihat kepada situasi dan kondis: ketika konirak dibuat,
Sering juga para pihak dalam kontrak menggonakan kata tertentu
tidak dalam arti yang umum, tetapi dimaksudkan sebagai isulah
teknis terieniu yang berbeda dalam pengertiannya yang umum,

Dalam Konvenst PBE Untuk Kontrak Perdagangan Bararg [nternasional

(CISG} juga diatur prinsip-prinsip dalam menafsirkan isi kontrak. Prinsip-

prinsip terscbut adalah

1.

L

Hasil negosiasi yang dibuat sebelum kontrak dibuat merupakan
unsur vang menjadi pertimbangan dalam menafsirkan isi Kontrak.
Praktek-praktek / kebiassan pemiagaan yang dibuat pars pihak
diantars mereks sendiri  merupaken unsur  vang  menjadi
periimbangan dalam menafkirkan isi konirak.

Kebiasaan setempat tidak bisa dijadikan acuan dalam menafsirkan
maksud dari para pihak dalam kontrak. Dalam menafsirkan isi
kontrak pertimbangan diberikan kepada karakter internasional dan
kebutuhan untuk mempromosikan kesamaan dalam penerapan
CISG serta ketaatan akan miat baik / itikad baik.
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BABII
WANPRESTASI

3.1 PENGERTIAN WANPRESTASI

Sebelum menguraikan masalah wanprestasi, terlebih dahule penulis akan
menguraikan pengertian prestasi, karena prestasi berhubungan erat dengan
wanprestasi. Prestasi adalah kewaliban yang harus dipenuhi oleh debitur dalam
setiap perikatan®™ Apabila si berhutang {debitur} tidak mefakukan apa yang
dijanjikan, maka melakukan wanprestasi?® debitur dianggap tefal lalai atau alpa
atau ingkar janji, atau juga melanggar perjanjian bila ia melakukan atau berbuat
sesuatu yang tidak boleh dilakukannya.

Abdulkadir Muhammad memberikan pengertian wanprestasi  adalah tidak
memenuhi kewaiiban yang telah ditetapkan dalam perikatan, baik perikatan yang
timbul karena perjapjian maupun perikatan karena undang-undang®’ Jadi felas
apabila ia tidak memenubi kewasjibannya sebagaimana telah ditetapkan dalam
persetujuan atau perjaniian yang telah dipenjaniikan, karena suatu peristiwa yang
dapat dipersalahkan kepadanya, maks dalam hal demikian ini merupakan
perbuatan wanprestasi atau ingkar janii

Selanjutnys macam-macam bentuk wanprestasi itu ada empat vaitu :

1. Duaz pihak telah mengadekan perjanjian, salab satu pihak tidak
memenuthi prestasi yanpg dijanjikannya sama sekali seperti dalam
perjangjian.

2. Dua pihak telah mengadakan perjanjian, salah satu pihak memenuohi

prestasi, tetapi tidak seperti yang telah di perjanjikan.

Dua pihak telah mengadaken perjargikan, tetapi dalam memenuhi

Lad

prestasinya terlambat tidak seperti yang dijanjikan.

4. Melaskukan perbuatan yang bertentangan dengan aps yang dijanjikan,

¥ Abdutkadic Muhammad, Gp-oit, hal 17
* Praf. R. Subskti, Hukum Perfanjian, PT. Intermasa, Jakarta 1979, hal 45

¥ Abdulkadir Muhammad, Op-cit, hal 20

Unive
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Sanksi terhadap pihak vang melakukan wanpretasi, maka undang-undang
menentukan bahwa :

1. Iz dapat dituntut untuk membayar ganti kerugian, vang tercantum
dalam Pasal 1243 KUH Perdata.

2. Dalam hal wanprestasi itu tedadi dari perjanjian yang timbal balik,
seperti jual-beli, maka yang bersalah dapat dituntut pembatalan
perjanjian yang dimintakan kepada hakim, bal ini terdapat dalam Pasal
1266 KUH Perdata ™

Untuk menentukan adanya swatu wanprestasi, ini tergantung pada
perikatannya dengan ketentuan waktu, ataw tidak. Apainla perikatannya
dengan ketenfuan waktu maka wanprestasi akan terjadi bila melampaui wakto
vang telah ditentukan waktu, wanprestasinya tidak teqjadi demi hukum karena
tidak secara pastl waktu terientu ditetapkan, hal ini disebabkan kerena tidak
ada kepastian kapan terjadi wanprestasi. Karena fu perikatan yang tidak
melalul ketentuan waektu untuk pemenuhannya prestast dapat dengan segers
diadakan penagihan,

Namun demikian undang-undang memberikan suatu keteptuan upaya hukum
dengan pemberian pernyataan falai.

Dalam hal perikatannya dengan jangka wakiu, ketentuannya dapat dilihat dari
pasal 1238 KUH Perdata yang berbunyi :

"Si berutang adalah lalai, apabila ia dengan surat perintah aiaw dengan
sebuah akta sefenis itu, telah dinyatakan lalai, atau demi perikatannya
sendiri, ialah jika ini menetapkan, balwa siberytang akan harus dianggap
lalai dengan lewatnya waktu yang ditentukan”

Pemyataan lalai ada yang diperlukan dan ada yang tidak diperiukan mengingat
adanya bentuk wanprestasi, Maka pernyataan lalainya sebagal berikut :

1. Apabila debitur tidak memenubi prestasi sama sekali maka pergyataan
lalai tidak diperlokan, kredit langsung minta ganti kerugian,

2. Dalam hal debitur terlambat memenuhi prestasi, maka pernyataan lalai
diperlukan, karena debitur masih dapat berprestast.

* Kartono, Persetajuan Jual-Beli menurat kitab Undang-Undang Hukum Perdata,...
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Kalan debitur keliru dalam memenuhi prestasi, Hoge Raad
berpendapat lain apabila kerena kekeliruan debitur kemudian terjadi

pemutusan perjanjian positif, pernyataan lalai tidak periu.”

Apabila suatu perjanjiap tidak dipenuli (wanpresiasi) maka mempunysi

akibat-akibat dengan disertai dasar-dasar hukumnya, Abdulkadir Muhammad

mengemukakan sebagi berikut

1.

Lt

Debitur diharuskan membayar ganfi rugt yang telah diderita oleh
kreditur (pasal 1243 KUH Perdata), Ketentuan ini berfaku untuk semua
perikatan.

[3alam perianjian timbal balik, wanprestasi dari satu pihak memberikan
hak kepada pihak lainnya untuk membatalkannya atau memutuskan
perjaniian lewat hakim, (pasal 1266 KUH Perdata).

Resiko beralih kepada debitur sejak ssat terjadinya wanprestasi {pasal
1237 ayat (2) KUH. Perdata). Ketentvan ini hanya berlaku bagi
perikatan untuk memberikan sesuatu,

Membayar biaya perkara apabila diperkarakan dimuka hakim (pasal
181 HIR). Debitur yang terbukti melakukan wapresiasi tentu didalam
perkara. Ketentean ini berlaku untuk semua perikatan.

Memenuhi perjanjian jika masib dapat dilakukan atau pembatalan
perjanjian disertal dengan pembayaran gunti kerugisn {pasal 1267
KUH. Perdata) ini berlaku untuk semua perikatan.’”

Wanprestas: atau kelalaian mempunyal skibat-akibat yang begitu penting, maka
harus difetapkan lebih dabulu apakah debitur wanprestasi atau lalai, dan kalau hal
tersebut disangkal oleh debitur, harus dibuktikan dihadapan hakim ¥

Apabila debitur lalai dalam memenuhi prestasinya, maka pelaksanaan terssbut

harus ditagih. Debitur tersebut harus diberi peringatan, babwa  kreditur

menghendaki pelaksanaan perjanjian. Apabila prestasi tersebut dapat dilakukan

saat itu juga, maka dapat dituntut seketika, seperti perjanjian jual-beli. Akan tetapi

apabila prestasi tidak dapat dilakekan seketika, maka perlu diberikan waktu yang

pantas. Untuk pelaksanaan Kontrak pemasangan fire alarm system, dalam hal

¥ Abdulkadir Muhammad, Op-cit, hal 16
% Abdulkadir Muhammad, Op-cit, hal 24
! Pro, R. Subekti, Op-cit hal 45
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debitur (Kontraktor) melakukan wanprestasi, maka Kreditur (Pemilik Proyek)
dapat memberikan satu kali peringaten dengan tenggang waktu 14 {empat belas)
hari. Seperti tercantum di dalam kontrak, dikatakan ada lenggang waktu 14 (empat
belas) hart untuk memenubi prestast yang tertunda.

Tata cara memperingatkan apabila seorang debitur, agar apabila si debituwr tidak
memenubi teguran ito, maka ia dapat dikatakan lalai dapat dilihat pada pasal 1238
KUH Perdata yvang berbunyi .

st berutang adaloh falad, bila ia dengan surat peristah atau dengan sebuah aki
sgfenis itu, telah dinyataken lalai, atau demi perikatarmya sendiri menetapkan
bakhwa si berutang akan harus dianggap lalai dengan lewainya waktu yorng
diteniukan”.

Apakah yang dimaksud dengan surat perintah? Yang dimaksud dengan surat
perintah 1alah suatu peringatan resnii oleh seorang juru sita pengadilan, Perkataan
akta sejenis olch undang-undang dimaksudkan suatu peringatan tertulis. Saat ini
sudah lazim ditafsirkan sebagal suatu peringatan tertulis atau surat feguran yang
menyatakan desakan si berpiutang supaya prestasi dilakukan dengan seketika atau
dalam wakin vang singkat,

Apabila seorang debitur sudah diperingatken dengan tegas untuk dimmiakan
mempuhi prestasinya, seperti tersebut di atas, apabila ia tetap tidak melakukan
prestasinya, maka ig dikatakan lalal atau alpa dan dapat dikenakan sanksi-ganksi
sebagaimana mestinya.

Menurut Prof. R. Subekii hvkuman astau akibat-akibat yang tidak enak bag
debitur yang lalai ada erpat macam, vaita ¥ :

1. Membayar kerugian yang diderita oleh kreditor atau dengan singkat

dinamakan ganti-rugi;

2. pembatalan perjanjian atau juga dinamakan pemecahan perjanjian;

3. peraliban resiko,

4, membayar biaya perkara, kalau sampai diperkarakan di depan hakim.
Ganti rugi sering diperinel kedalam tiga unsur yaito : biaya, rugi dan bunga. Yang
dimaksud dengan biaya adalah segala pengeluaran atau perongkosan yang nyata-
nyata telah dikeluarkan oleh salah satu pihak.

2 ihid
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Yang dimaksud dengan istilah rugi adalab kerugian yang berupa kehilangan
keuntungan karena kerusakan barang-barang kepunyaan kreditur akibat kelalaian
yang dilakukan oleh debitur,

Yang dimaksud dengan bunga lalah kerugian yang berupa kehilangan keuntungan
yang sudah diperkirakan atau sudah dihitung oleh kreditur,

Code Civil {dalam bahasa Perancis) memperine gaoti rugl kedalam dua unsur
yaitu dommages ot interests’. Dommages meliputi apa yang kita namakan biaya
dan rugi. Sedangkan interests adalah bunga dalam arti kehilangan keuntungan.

Di dalam undang-undang, mengenal penunfutan ganti rugi diatur ketentuan-
ketentuan hal-hal mana yang dapat dikategorikan ke dalam gant rugi tersebut.
Ketentuan-ketentuan ini merupakan pembatasan dari spa yang boleh dituntut dari
ganti rugi. Jadi dapat kita lihat, bahwa ganti rugi itu dibatasi, hanya meliputi
kerugian yang dapat diduga dan merupakan akibat langsung dari wanprestasi.
Persvaratan dapat diduga dan akibat langsung dari wanprestasi berbubungan erat
satu dengan lainnya. Persyaratan dapat didoga, dapat meliputi besamnya kerugian.
Sehingga kerugian yang jumlahnya telah melampaul batas-batas yang dapat
diduga, tidak boleh ditimpakan kepada debitur untuk membayarnya, kecuali
memang debitur felah nyala-nyata melakukan tipu daya untuk mengelabui kreditur
seperti yang disebut dalam Pasal 1247 KUH Perdata :

“Si berutang honya divafibkan mengganti bigya rugi dan bunga yang nyata telah
atau sedianya harus dapat diduga sewakin perjanfion dilohirkan, kecuali jika bal
tidak dipenhinya perianjiar ity disehabkan karena sesuatu tipu daya yang
dilakukar olehnya”.

Dan pengpantian yang dilakukan olch debitur barusiah sesusi dengan akibat
langsung dari tidak dipenuhinya perjanjian oleh debitur , yang mana hal tersebut
harus masih dalam batas-batas vang terletak dalem persysratan akibat langsung
seperti tercantum di dalam Pasal 1248 KUH Perdata

"Bahwa jika hal tidak dipenubinya perionfion ity disebabkan karena tipu daya si
berutang, penggantian biaya, rugi don bunga sekedar mengenai kerugian dan
keuntungan yang ferhilang baginyva, hanyalah terdiri atas apa yang merupakan

akibat langsung dari tidak dipenwhinya perjanjion™.

® Porf. R. Subekti, Op cit hal 47
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Mengenai pembatalan perjanjian atau discbut juga pemecahan peérjanjian, sebagai
sanksi lain atas kelalaian debitur, mungkin ada pihak yang tidak dapat melihat sisi
pembatalannya atau pemecahan tersebut sebagai hukuman, Perabatalan perjanjian,
bertujuan membawa para pihak kembali pada keadaan sebelum perjanjian
diadakan. Masalah pembatalan perjaniian ini di dalam KUH Perdata diatur dalam
pasal 1266.
Mengenat Peralihan resiko sebagai sankst yang juga dapat diberikan, seandainya
debitur lalai disecbutkan di dalam Pasal 1237 KUH Perdata avat (23. Yang
dimaksud dengan resiko adalah kewajiban untuk memikul kerugian jika terjadi
suatu peristiwa di luar kesalahan salah sate pithak, vang menimpsa barang yang
menjadi cbyek pedaniian.
Sedangkan tentang masalah pembayaran ongkos biaya perkara akibat kelalaian
yang dilakukan olch debitur apabila masalah ini sampal ke pengadilan, terdapat di
dalam suatu peraturan Hukum Acara, bahwa pihak yang dikalahksn diwapibkan
membayar biaya perkara seperti disehutkan dalam Pasal 181 ayat (1) HIR. Debitur
vang lalai , tentu akan kalah di dalam suatu perkara vang dihadapkan ke depan
hakim.
Duri uratan yang discbutkan diatas maka dapatlah kita tank suatu kesimpulan
bahwa kreditur yang dirugikan dapat memilih tuntatan-tuntutan sebagai berikut :

1. pemenuban perjanjian

2. pemenuhan disertal ganti rugi

3. gantirugi saja

4. pembatalan perianjian

5

. pembatalan disertai ganti rugi

3.1.1 Pembatalan Konfrak Secara Sepihak

Pembatalan kontrak secara sepihak sering terjadi di dalam
pelaksanaan suaty kontrak kerjasama, dalam hal inl Kontrak Kerjesama
Pemasangan Fire Alarm System. Dalam pembatalan ini ada yang memang

berasalan untuk membatalkan perfanjian, ada yang tidak beralasan.
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Ada tiga hal yang harus diperhatikan sebagai syarat supaya pembatalan kontrak
dapat dilakukan™. Ketiga syarat yang dimaksud adalah :

1. Perjanjian bersifat timbal balik

2. Harus ads wanprestasi

3. Harus dengan putusan hakim
Perjaniian timbal balik, dimana para pihak yang harus memenuhi kewajiban yaitu
prestasi. Jika salab satu pihak ingkar janji atau wanprestasi mengenai syaral
pokoknya dari perjanjian, maka dapat diajukan gugatan permintaan pembatalan
perjaniian kepada hakim.seperti kita ketalni bahwa kontrak yang dibuat secara
sah, vang telah memenuhi syarat-syarat yang tercantom didalam undang-undang,
maka kontrak tersebut berlaku scbagal undang-undang bagi mereka yang
membuatnya, seperti tercantum dalam Pasal 1338 KUH Perdata ayat (1),
sedangkan ayat {2) berbunyi sebagai bertkut :
“Persetujuan-persetyjnan ity ridak dapat ditarik kembali selain dengan sepakat
kedua belah pihak, atau alasen-aloson yang oleh undang-undang dinvatakan
crkup untuk itu”,
Dari Pasal 1338 ayat (2} KUH Perdaiz, jelas disebutkan bahwa suatu perjanjian
atau konirak tidak dapat dibatalkan secara sepihak, karena jika dibatalkan secara
sepihak, berarti perjaniian atau kontrak tersebut tidak mengikat para pihak vang
membuatnys.
Berarti disini  jelas setiap pembatalan terhadap suatu kontrak, hareslah
berdasarkan kesepakatan parg pihak yang mengikatkan dirinya dalam kontrak
fersebut. Apabila pemutusan kontrak dilakukan tanpa kesepakatan dan hanya
dilakukan oleh salah satu pihak, maka hal tersebut dapat dikatakan bertentangan
dengan pasal 1338 ayat (2) KUH Perdata.

i dalam suatu kontrak, diatur suatu pasal yang berisi tentang pembatalan
kontrak, dimana dalam pasal tersebuf disebutkan bahwa kontrak dapat dibatalkan
secara sepihak secara otomatis apabila pibak lainnyz tidak memenuhi prestasinya,
dan sebelum pemotusan kontrak tersebut dilakukan akan diberikan suatn
peringatan terfulis kepada pihak yang tidak memenuhi prestasinya untuk segera

** Ahdutkadir Muhammad, Hukom Perikatan, Bandung, Alamni, 1982, hal 38
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memenvhi kewajibannya tersebut lengkap dengan tenggang waktu kapan prestasi
tersebut harus dipenuhi.

Akan tetapi tidak jarang terjadi, setelah prestasi dipenuhi, kontrak tersebut tetap
saja dibatalkan sepihak dengan alasan prestasi terlambat. Hai ini tentunya gudah
dapat terlihat, babwa antara para pihak yang membuat kontrak ferscbut, tidak
ditemukan lagi kata sepakat dan para pihak tersebut sudah tidak lagi menghormati
kontrak vang dibuat, yang merupakan undang-undang bagi para pihak yang
mombuatoya.

Untuk mengetahui apakah suatu kontrak yang dibuat secara sah dapat dibatalkan
masa kontrak berlaku dan apa konsekuensi dari pembatalan kontrak tersebut,
pertama-tama harus dilihat apakah dahulu dalam perjanjian tersebut terdapat
klausul yang mengatur tentang kemungkinan terjadinya pembatalan perjanjian
beserta penyebab dan konsekuensinya bagi para pthak. Apabila ada maka
pembatalan perianjian tersebut dapat dilakukan karena dapat dikategorikan
sehagal sesuatu hal yang tidak bertentangan. Secara umum, pembatalan perjanjian

dapat dikelompekkan berdasarkan kriteria berikut ini.

3.1.2 Pembatalan Kontrak yang diatur dalam perjanjian (Terminasi)
Terdapat berbagai kemungkinan pengaturan tentang pembatalan kootrak yang
diatur dalam perjanjian, sebagai berikut :

1. Penyebutan alasan pemutusan perjanjian
Seringkali dalam perjanjian diperinei alasan-alasan sehingga salah satu
pihak atau kedua belah pihak dapat memutuskan penjanjian, Maka dalam
hal ini tidak semus wanprestasi dapat menyebabkan salah satu pihak
memutuskan perjanjiannya |, tetapi hanys wanprestasi seperii yang
disehutkan dalam perjanjian saja.

2. Perjanjian dapat diputus dengan sepakat kedua belah pihak
Kadang-kadang disebutkan dalam perjanjian bahwa suatu perjanjian hanya
dapat diputuskan jika disetujui oleh kedua belah pihak. Sebenarnya hal ini
hanya penegasan saja, katena tanpa penyebutan tentang hal tersebut, demi
hukum, perjanjian dapat dilerminisasi jika disetujui oleh kedua belah
pihak.
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Pengenyampingan pasal 1266 KUH Perdata

sangat sering dalam perjanjian disebutkan bahwa jika ingin memutuskan
perjanjian, para pihak tidak harus menempuh prosedur pengadilan, tetapi
dapat diputuskan langsung oleh para pihak. Dengan ini pasal 1266 BW
harus dengan teges dikesampingkan berlakunya. Sebab, menurut pasal
1266 tersebut, setiap pemutusan perjanjian harus dilakukan lewat
pengadilan.

Tata cara pemutusan peraniian

Disamping penentuan pemutusan perjanjian tidak lewat pengadilan,
biasanya ditentukan juga prosedur pemutusan perjanjizn eleh para pihak
tersebut. Sering ditentukan dalam perjanjian bahwa sebelum diputuskan
suatu perjanjian, harvslab terlebih dahulu diperingatkan pihak yang tidak
memenuhi prestasinya untuk melaksanakan, kewajibannya. Peringatan ini
bisa dilakukan dua atau tiga kali. Bila peringatan tersebut masih tidak
diindahkan, maka salah satu pabak dapat langsung memuftuskan perjanjian
tersebut, Perwlisan kewajiban memberl peringatan seperti ind sejalan
dengan prinsip vang dianut BW vaitu ingebrekestelling, yakni dengan
dikeluarkannya “akta lalai” oleh pihak kreditur (lihat pasal 1238 BW} |
dimana somasi {dengan berbagai peckecualianipada prinsipnya memang
diperlukan untuk dapat memutuskan suatu kentrak.

3.1.3 Pembatalan Perjanjian Karena Wanprstasi

Apabila terjadi wanprestasi terhadap suatu perjanjian, kepada pihak lain diberikan

berbagal hak sebagai berikut:

1.

Exceptio non adimpleti contractus

Berdasarkan prinsip exceptio non adimpleti contractus ini, maka pihak
yang dirugikan akibat adanya suatu wanprestasi dapat menolak prestasinya
atau menolak melakukan prestasi selanjuinya manakala pihak lainnya telah
melakukan wanprestasi.

Penolakan prestasi selanjutnys dari pihak lawan

apabila pihak lawan telah melakukan wanprestasi, misalnya mulal

mengirim barang yang rusal dalam suatu kontrak jual beli, maka pihak
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yang dirugikan berhak untuk menclak pelaksanaan prestasi selanjutnya
dari pihak lawan tersebut, misaknya menolask menerima barang
selanjuinya yang akan dikirim oleh pihak lawan dalam contoh kontrak jual

beli tersebut.

. Menuntut restifuss

ada kemungkinan sewakiu pihak lawan melakukan wanprestasi, pihak
lannya telah selesai atau telah mulai melakukan prestasinya seperti yvang
diperjanjikannya dalam perjanjian yg bersangkutan. Dalam hal tersebut,
maka pihak vang telah roelakukan prestasi tersebut berhak untuk menuntut
restust dari pibak lawan, yaknt menuntut agar kepadanya diberikan

kembali atau dibayar setiap prestasi yang telah dilakukannya.

3.1.4 Pembatasan terhadap pemufusan perjanjian
Seperti telah dijelaskan bahwa jtka salah satu prhak telah melakukan wanprestasi

maka pihak yang leinnya dalam perjaniian tersebut berhak uniuk memutuskan

perjanjian yang bersangkutan, Akan tetapi terhadap hak memutuskan perjanjian

oleh pihak yang telah dirugikan akibat wanprestasi ini berlaku beberapa restriksi

yuridis berupa:

I

Wanprestasi harus seriug

Tidak terhadap semua wanprestast pihak vang dirugikan dapat
memutuskan perjanjian tersebut. Melainkan pihak yang dirugikan harus
dapat pula menunjukkan bahwa wanprestasi tersebut  merupakan
wanprestasi yang serius. Jika hanya terhadap wanprestasi yang tidak
seriug, yakni jika salah satu pihak tidak melakukan suatu kewajiban kecil,
maka pihak yang lainnya tidak berhak umtuk memutuskan perjanjian
tersebut, walaupun tidak feriutup kemungkinan baginya untuk meminta
ganti rugl jika cukup alasan untuk itu.

Hak memutuskan perjanjian belum dikesampingkan

umumnya diterima dalam teori hukum perjanjian bahwa hak untuk
melakukan pemutusan perjanjian karena pihak lainnys telah melakokan
wanprestasi fidak berlaku lagi manakala pihak vang dirugikan tersebut

mengenyampingkan hak untuk memutuskan perjaniian fersebut,
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3. Pemutusan perjaniian tidak terlambat difakukan
pemutusan perjanjian oleh pihak yang dirugikan karena pihak lainnya telah
melakukan wanprestasi haruslah dilakukan dalam waktu vang pantas
{reasonable time}. Hal ini untuk memberikan kepastian bagi pihak yvang
telah melakokan wenprestasi untak meneruskan atauy tidak wanprestast
yang belum sempat dilaksanakannya. Apabila selama jangka wakte yang
wajar terhadap pemutusan perjanjian tidak digunakan untek memutuskan
perjanjian yang bersangkutan, maka dia telah terlambat memutuskan
perjanjian atag dasar bahwa dia telah menerima atau mentoleransi atas
tindakan yang mengandung unsur wanprestasi tersebut, sehingga dia tidak
dapat lagi memutuskan perjanjian yang bersangkutan.
4. Wanprestasi yang disertal dengan unsur kesalahan
pada prinsipnya BW tidak mensyaratkan eksistensi unsur “kesalahan™ agar
suaty perjaniian dapat diputuskan oleh pihak vang dirogikan atau agar
dapat dituntutnya suate pembayaran ganti rugl. Akan ietapt berdasarkan
pasal 1266 BW vang melibatkan pengadilan unuk memutuskan perjanjiaan
timbal balik, maka penggunaan diskresi pengadilan untuk memutuskan
perjaniian tersebut juga antara lain akan mengpunakan faktor kesalahsn
pihak pelake wanprestasi untuk dapat menentukan apakah perjanjian
tersebut dapat diputus atau tidak.
Dengan demikian, menurut systern BW Indonesia, maka pada prinsipnya asal ada
kewajiban yang tidak dikerjakan, dan kewajiban yang tidak dilaksanakan tersebut
cukup material (material breach), maka snatu perjanjian sudah dapat diputuskan
dan ganti rugi sudah dapat dimintakan. Asal saja tidak dilaksanakannya kewajiban
tersebut bukan karena hal-hal yang bersifat foree majeure, yvang untuk ini tidak
diatur oleh hukum yang mengatur fentang wanprestasi, tetapi sudah merupakan
wilayah hukwa yang lain, yakni hukem yang mengatur tentang foree majeure dan

tentang resiko.

32  Pembelaan Pibak Yang Dianggop Wanprestasi
Pihak yang dianggap wanprestasi dalam melaksanakan kewajiban kontrak dapat

melakukan pembelaan dengan mengajukan beberapa macam alasan untuk
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membebaskan diri dari hukuman yang ditimpakan kepadanya. Pembelaan bagi

pihak yang dianggap melakukan wanprestasi ada tiga macam yailu |

2.2 Mengsjukan tuntutan adanys keadaan memaksa (overmacht slau force
majeure)

2.3 Mengajukan bahwa kreditur sendiri juga telah wanprestasi/lalai (exeptio non
adimpleti contractus)

2.4 Mengajukan bahwa kreditur {eiah melepaskan hapya unfuk menuntut ganti
rugi {pelepssan hak/rechteverworking)

Penjelasan masing-masing pembelaan di atas adalah sebagai berikut :

. Keadaan Memaksa (Overmacht atag force majewe)

Melalvi pembelaan ini debitur bervsaha menunjukkan bahwa tidak
terlaksananya hal yang diperjanjiakan dissbabkan oleh hal-hal yang berada diluar
kontrol dirinya dan tidak dapat diduga sama sekali, dimana debitur tidak dapat
berbuat apa-apa terhadap keadaan vang timbul di luar dugaan dimaksud. Dengan
perkatagn lain bahwa terjadinya wanprestasi bukan disebabkan karena kelalaian
atau kelapaan debitur melainkan karena keadaan vang berada diluar kemampuan
dan kendali dirinya.

Mengenal keadaan memaksa diatur dalam Pasal 1244 dan 1245 KUH Perdata
dimana kedua pasal ini tercantum dalam bagian yang mengatur tentang ganti rugi.
Dari kedua pasal dimaksud didapat ramusan dari keadaan memaksa adalah suatu
kejadian  yang tidak  terduga, tidek disengaia dan tidek dapat
dipertanggungiawabkan  kepada debitur serfa memaksa dalam arti debitur
terpaksa tidak dapat menepati janjinva.

2. Excentio non adimpleti contractus

Melalui pembelaan ini debitur yang dituduh wanprestasi dan dituntut ganti
rugi mengajukan argumentasi bahwa kreditur sendiri juga telah wanprestasi atau
tidak memenuhi janjinya. Dalam perjanjian timbal balik terdapat suatu asas bahwa
kedua pihak harus sama-sama melakukan kewajibannya. Mengenai exeptio non
adimpleti contractus sebagai pembelaan bagl debitur vang dituduh lalal, yang jika
ternyata benar dapat membebaskan debitur dari pembayaran ganti rugi, sama
sekali fidak ada disebutkan di dalam undang — undang. Exceptio non adimpleti
contractus lebih merupakan yurisprudensi vang telah diciptakan para hakim.
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3. Pelepasan Hak (rechtsverwerking)

Melalui pembelaan ini debitur yang dituduk wanprestasi mengajukan
argumentasi bahwa pihak kreditur telah melepaskan baknya untuk menuntut ganti
rugi. Sebagai contoh dalam jual beli, meskipun barang diterima oleh pembeli tidak
memenuhi kwalitas atau mengandung cacat tersembunyi si pembeli sama sekali
tidak menegur penjual atau mengembalikan barang melainkan tetap memakai
barang terschut. Atav pembeli tetap memesan barang seperti itu. Jikz fernyata
pembeli kemudian memuniut ganti rugi atau pembatalan perjenjian maka penjual
dapat meayandarkan diri pada kesimpulan bahwa sebenarmmya barang yang telah

dipual telah memuaskan pembeli.
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BAB IV
HASIL PENENLITIAN DAN ANALISA

4.1  Apakah Proses Pemutusan Kontrak Secara Sepihak Sesuai Dengan

Prosedur Pemutusan Kontrak yang Diatur Di Dalam Kontrak

Persyaratan formal untuk terjadinya wanprestasi adalah pernyataan lalai
yaitu pemberitahuan dari kreditur kepada debitur mengenai kapan selambat-
lambatnya kreditur tersebut meminta pemenuhan prestasi kepada debifurnya.
Pemnyataan lalai ini diatur dalam Pasal 1238 KUH Perdata dan benfuknya ada tiga
yaitu :

1. Surat perintah

2. Akta sejenis, yaitu perbuatan hukum yang sejenis dengan perintah.

3. Dapat disimpulkan dari perikatannya sendiri. Hal ini terjadi jika para pihak
dalam perjanjiannya telah menentukan sendiri saat si debitur harus
berprestasi, dengan demikian jika setelah jangka waktu untuk berprestasi
itu dilewati dan temyata si debitur tidak melaksanakan kewajibannya,
dengan sendirinya ia telah berada dalam keadaan wanprestasi.

Dalam Pasal 61.1 point (b) Kontrak Kerjasama Pemasangan Fire System
yang menjadi obyek penelitian ini diatur bahwa sebelum melakukan pemutusan
perjanjian secara sepihak, Pemiltk Proyek terlebih dahulu akan memberikan
peringatan tertulis kepada Kontraktor dimana pemutusan kontrak secara sepihak
dapat dilakukan apabila dalam waktu 14 (empat belas) hari kalender setelah
menerima surat peringatan dari Pemilik Proyek ternyata Kontraktor tetap tidak
memperbaiki kesalahan atau tidak melaksanakan kewajiban sesuai dengan
ketentuan kontrak. Keharusan adanya peringatan tertulis dari Pemilik Proyek
kepada Kontraktor yang tertulis dalam Kontrak Pemasangan Fire Alarm System
merupakan Implementasi dan Pasal 1238 KUH Perdata mensyaratkan adanya
pernyataan lalai yaitu pemberitahuan dari kreditur (Pemilik Proyek) kepada
debitur (Kontrakior) mengenai kapan selambat-selambatnya kreditur tersebut

meminta pemenuhan prestasi kepada debiturnya.
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Pasal 61.1 poin (b) Kontrak Kerjasama Pemasangan Fire Alarm System
yang mengatur bahwa Pemilik Proyek Berhak Secara Sepihak memutuskan
kontrak dengan pemberitahuan tertulis 14 (empat belas) hari kalender sebelum
pemutusan kontrak berlaku efektif dalam hal Kontraktor melakukan wanprestasi.
Dengan kata lain pemutusan kontrak oleh Pemilik Proyek baru berlaku efektif 14
(empat belas) hari kalender sejak surat pemutusan kontrak (pemberitahuan
tertulis) dikeluarkan. Dengan demikian Pasal 61.1 poin (b) mengandung 3 (tiga)
ketentuan pokok berkaitan dengan prosedur pemutusan kontrak secara sepihak
oleh Pemilik Proyek yaitu :

1. Bahwa Pemilik Proyek terlebih dahulu memberikan peringatan tertulis
kepada Kontraktor sebelum melaksanakan pemutusan kontrak secara
sepihak.

2. Bahwa pemutusan kontrak secara sepihak dapat dilakukan setelah 14
(empat belas) hari kalender setelah menerima surat peringatan
Kontraktor tetap tidak memperbaiki kinerja atu tidak melaksanakan
kewajiban sesuai dengan ketentuan kontrak.

3. Bahwa Pemilik Proyek berhak secara sepihak memutuskan kontrak
dengan pemberitahuan 14 (empat belas) hari kalender sebelum
pemutusan kontrak berlaku efektif dalam hal Kontraktor melakukan
wanprestasi.

Ketiga ketentuan pokok ini bersifat komulatif dalam arti ketiga ketentuan
pokok ini harus dipenuhi oleh Pemilik Proyek agar pemutusan kontrak yang diatur
dalam kontrak yang dilakukan secara sepihak sesuai dengan prosedur pemufusan
kontrak yang diatur dalam kontrak. Jika ada salah satu dari ketiga ketentuan —
ketentuan pokok di atas yang tidak dipenuhi oleh pemilik Proyek maka pemutusan
kontrak dapat dikategorikan tidak sesuai dengan prosedur yang diatas dalam
kontrak. Untuk itu dilakukan penelitian satu persatu terhadap pelaksanaan ketiga
ketentuan-ketentuan pokok menyangkut prosedur pemutusan kontrak secara
sepihak tersebut di atas.

I. Pelaksanaan ketentuan bahwa Pemilik Proyek terlebih dahulu harus
memberikan 1 (satu) kali peringatan tertulis kepada Kontraktor sebelum

melaksanakan pemutusan kontrak secara sepihak.
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Pada tanggal 1 Mei 2007 Pemilik Provek mengirim Surat Pemutusan
Kontrak kepada Kontraktor yang menyatakan bahwa kemajuan pekerjaan yang
dilakukan oleh Kontraktor belum menunjukkan tanda-tanda selesainya pekerjaan
seperti yang telah dijanjikan oleh pihak Kontraktor, dimana hal ini  dapat
berdampak kepada penyelesaian proyek secara keseluruhan dan  dapat
mengakibatkan efek kerugian vang cukup besar bagt Pemilik Proyek. Dalam Surat
Pamutusan Kontrgk Tersebut dikatakan bahwa antara Pemilik Proyek dan
Keontraktor telah berkali-kali mengadakan pembicaraan melalui pertemuan-
pertemuan untek membahas keterlambatan pekerjaan dari Pihak Konfraktor, akan
tetapi sampai dengan diberikannya Surat pemutusan Kontrak ini oleh Pemilik
Proyek, Kontrakior belum menyelesaikan prestasinya kepada Pemilik Provek.
Schingga berdasarkan hal-hal tersebut maka Pemilik Proyek memutuskan untuk
melakukan Pemivtusan Kontrak terhadap Kontraktor secara sepihak. Sesudi
dengan Pasal 61.1 point {(b) dikatakan bahwa dengan fanpa alasan Pemilik Proyek
dapat memutoskan kontrak apabila Kontrsktor gagal memenubi progress
pekerjaannya.

Pemutusan Kontrak vang dilakukan oleh Pemilik Proyek terhadap
Kontrakior sudah sesuai dengan keientuan kontrak, apabila Kontrakior gagal
memenuhi progress pekerjaannya maka Pemilik Proyek dapat melakukan
pemutusan  konirak secara sepihak.  Akan tetapi Pemilik Provek iidak
menjalaskan ketentuan bahwa scbelum melakukan pemutusan koutrak, Pemilik
Proyek harus memberikan tenggang waktu selama 14 {empat belas) hart kepada
Kontraktor sebelum pemutusan kontrak ditetapkan. Pemilik Proyek mengirimkan
surat kepada Kontraktor tanps mencantumkan fenggang wakiu 14 {empat belas)
hari untuk memberikan kesempatan kepada Kontrsktor untuk memenuhi
* prestasinyd. Hal ini Iah yang dianggap menyalabi kententuan kontrak. Karcna
Pemilik Proyek tidak memberikan Satu kali peringatan kepada Kontraktor, tetapi
langsung mengeiuarkan surat pemutusan kommrak vang beriaku pada saat itu juga.
Dimana pade saat surat pernutusan komirak tersebut dikeluarkan oleh Pemilik
Proyek yaitu pada tanggal | Mei 2007, dan diterima oleh Kontrakior, Kontrakior
tidak diperkenankan lagl memasuki Proyek dan melakukan pekerjaan apapun

faga,
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Keterlambatan Pekerjuan yang dilakuken oleh Kontrakior, yang mana
seharusnya pekerjaan tersebut selesai pada bulan Janvari 2007, akan tetapi
mundur sempai dengan dikeluarkannya surat pemutusan kontrak oleh Pemilik
Proyek pada bulan Mei 2007, Dimana pada saat tu progress pekerjaan yang
dilakukan oleh Kontraktor baru mencapai 72%, dan keterlambatan progress
pekeriaan sudah lowat 3 (tiga) bulan dani jadwal yang ditentukan di dalam kontrak
kerjasama pemasangan fire alarm tersebut. Melihat keterlambatan ini, baik dari
pihak Pemilik Proyek ataupun dart pihak Kootraklor, sama-sama  fidak
menghormati Kontrak yang mereka buat sendird. Seperti yang dikatakan dalam
Pasal 1338 ayat {1} KUH Perdata, bahwa Perjagjtan adalah undang-undang bagi
mereka yvang membuatnye. Bahwa pengeriian dard kalimat tersebut diatas adalah
bahwa kontrak kerfasama pemssangen fire alarm system yang dibuat bersama-
sama antara Pemilik Proyek dan Kontraktor adalah sah dan mengikat bagt kedua
pihak, yang mana haruslah dipatnhi dan dilaksanakan oleh mereka yang
membuatnya. Namun baik Pemilik Proyvek maupun Kontrakior sepertinya sama-
sama tidak menjalankan kontrak tersebut dengan sebaik-baiknya. Dimana Pemilik
Proyek, pada saat Kontraktor sudah melakukan wanprestasi, tidak ada surat
peringatan yang diberikan oleh Pemilik Proyek dimana hal tersebut tercantum di
dalam kontrak tersebut. Kalau Pemilik proyek menganggap dengan pertemuan-
pertemuan vyang dilakukan antara Pemilik Proyek dan Kontraktor untuk
membahas keterlambatan tersebut sudah dianggap sebagai suatu peringatan yang
diberikan dart pithek Pemilik Proyek kepada pihak Kontraktor, tentulah hal
tersebut tidak dapat dibenarkan, karcna tidak sesual dengan prosedur yang
tercantum di dalam kontrak. Sehingga hal tersebut, tidak membuat Kontraktor
segara memperbaiki kinerja kerjanya untuk menyelesaikan progress kerja yang
tertinggal, melainkan mepambah lama wektu kera hingga surat pemutusan
konmak dikeluarkan oleh Pemilik Proyek. Kalau dilihat dari asas yang terdapat di
dalam kontrak , maka apa vang diwraikan di atas tidak sesuai dengan asas Pacta
sunt Servanda yang terkandung dJi dalam kontrak, dimana dikatakan bahwa Asas
ini berkaitan dengan akibat dari suatu perjanjian bahwa perjanjian yang dibuat
secara sah oleh para pihek mengikat para pembuatnya sebagst undang-undang,
Para pihak harus tunduk pada perjanjian yang dibuat sebagaimana halnya mereka
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harus tunduk pada undang-undang yang ditetapkan oleh Negara. Dalam hal i
baik Pemilik Proyek ataupun Kontraktor sudah tidek mematuhi kontrak yang
mereka buat, baik pemutusan kontrak secara sepihak yang dilakuken oleh Pemilik
Proyek ataupun wanprestast yang dilakukan oleh Kontraktor, sehingga memang
apabiia dilihat dari permasalahan yang ada, Kontrak kerjasama ini memang layak
untuk diputusakan, karena sudah tidak ada kesepakatan dari para pihak untuk
melaksanakan kontrak tersebut dengan itikad yang baik.

Dilikat dari asas lain yang terdapat di dalam kontrak , yaitu asas itikad
batk dalam berkontrak, maks jelss sckali terlihat bahwa baik Pemilik Provek
maupun Kontraktor tidak memiliki itikad baik di dalam melaksanakan kontrak
kenasama pemasangan fire alanm system ini, Karena masing-masing pihak tidak
menjalankan kontrak sesuai dengan kepatutan dan keadilan. Perbuatan Kontraktor
yang gagal dalam memenubt prestasinya dalam pelaksanaan progress pekerjaan
yang dilekukan telah menimbulkan kerugian bagi pihak Pemilik Poyek
Sedangkan dari pihak Pemilik Proyek, dalam melakukan pemutusan konfrak
secara sepihalk, tidak dilakukan sesuai ketentuan yang ada di dalam kontrak.

Dani uraian diatas jelas sekali dapat kita lihat, bashwa pemutusan kontrak
secara sepihak yvang dilakukan oleh Pemilik Proyek tidak sesual dengan ketentuan
yang tercantum di dalam kontrak. Dimana scharusnya sebelum melakukan
pemutusan kontrak, Pemilik Proyek pertama-tama haruslah memberikan satu kali
peringatan selama 14 (empat belas) hard, sebelum kontrak tersebut dinyatakan
berlaku, Scharusnya pemilik Proyek melakukan hal ini dari awal Kontraktor
melakukan keterlambatan pekerjaannys, Bukan dengan pertemuan-pertemuan
untuk membahas keterlambatan saja vang dilakukan oleh Pemiiik Proyek, akan
fetapi sesuai dengan prosedur di dalam kontrak, seharusnya pertemua-periermuan
tersebut ditindak lanjuti dengan memberikan surat teguran kepada kontrakior
untuk segera memperbaiki kinerja kerjanya agaer progress pekerjaan dapat
terpenuhi dalam tenggang waktu 14 (empat belas) hari, Apabila dalam kurun
waktu tersebut Kontrakior tidak jupa memenuhi prestasinya maka, dengan
demikian Pemilik Proyek berhak untuk memutuskan kontrak secara sepihak,

Pemilik Proyek dapat dikatakan masih menunjukkan itikad baiknya
kepada Kontraktor dengan hanya memberikan peringatan lHsan untuk segera
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menyelesaikan progress pekerjaan dan memperbaiki kinerjanya. Akan tetapi hal
tersebut tidak tercantum di dalam konirak, sehingga hal tersebut tidak dibenarkan
karena tidak terdapat di dalam ketentuan kontrak yang mengikat Pemilik Proyek
dan Kontraktor tersebut.

4.2  Pemutusan Kontrak Secara Sepihak Yang Dilakukan oleh Pemilik
Proyek adalak Merupakan Fakta Wanprestasi Yang Dilakukan Oleh
Kontraktor Sehingga Layak Kontrak Terscbut Diputuskan?

Wanprestasi merupakan suatu perbuatan vang bertentangan dengan
kepatutan yang berlaku di dalam kehidupan masyarakat
Unsur-unsur dari wanprestasi dalam Pasal 1243 KUH Perdata adalah tidak
dipenuhinva suatu perikatan yang telah disepakati oleh para pithak yang
mengadakan kesgpakatan tersebut.

Wanprestasi adalah perbuatan tidak memenuhi atau menjalankan apa yang
telah disepakati atau diperjanjikan oleh para pihak, jadi penckanannya
wanprestasi, terhadap unsur-unsur ingkar janii atau tidak dipenvhinya janji
Apabila perjanjian yang disepakati oleh para pihak, tidak ditepati oleh salah satm
pihaknya, akan tetapi sepanjang ada usaha untuk memenuhi prestasi tersebut dan
di dalam kesepakatan vang dibuat oleh para pihak klausul pengampunan
dicantumkan juga, maka perjanjian terscbut tidak dapat diputuskan sepihak begitu
sajz, apalagi perjanjian fersebut masth berlangsung dalam jangka waktu yang
cukup [ama, Seperii perjanjian sewa menyewa. Seringkali kita temukan di dalam
perjanjian sewa menyewa salah satu pihak terlambat memenuhi prestasinya
seperti membayar vang sewa, membayar biayva yang timbul akibat sewa menyvewa
tersebut, namun ada usaha dari pihak yang teriambat memenuhi prestasi tersebut
untuk segera memenuhi prestasi, tentunya perjaniian v masih dapat berlangsung,
sehingga dalam bhal ini apabila dildkukan pemutusan perianjian secara sepihzk,
maka perputusan perjanjian secara sepihak merupakan suatu wanprestasi. Akan
tetapsi, dalam kontrak kerjasama pemasangan fire alarm system ini, Pemilik
Proyek fidak dapat dikatakan melakukan wanprestasi dengan melakukan
pemutusan kontrak secara sepihak. Hal ini disebabkan karena Kontraktor telah
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gagal memenuhi presiasi yang disepakatinya dengan Pemilik Proyek, Dimana di
dalam kontrak kerjasama tersebut disebutkan bahwa pekerjaan yang dilakukan
oleh kontraktor harus diselesaikan pada bulan Januari 2007, namun pada
kenyataannya sampai dengan surat pemutusan kontrak kerjasama dikeluarkan oleh
Pemilik Proyek pada tanggal 1 Mei 2007, pekerjaan tersebut tetap belum
disslesaikan oleh Kontraktor. Berarti Kontraktor telah lalai memenuhi prestasinya.
Dan kelalaian tersebut telah berlangsung selama 90 (sembilan pulub) hari
kalender , dan selama itu pula vdak terlihat adanya usaha dari kontraktor untuk
segera memenuhi prestasinya, meskipun Pemilik Provek telah memperingati
kontrakior walaupun hal iersebut dilakukan dengan cara lisan melalui
penyampatan di dalam pertemuan-pertemman yang diadakan antara Pemilik
Proyek dengan Kontraktor. Maka berdasarkan kesalahan vang dilakukan oleh
Kontraktor dan disebutkan di dalam konirak, meka Pemilik Proyek dapat
melakukan pemutusan kontrak kerjagama pemasangan fire alarm system secara
sepihak. Maka pemutusan komtrak secara sepihak vang dilakukan oleh Pemilik
Proyek terhadap Kontrak meropakan suaty Fakta wanprestasi yang dilakukan oleh
Koniraktor terhadap progress kerja yang gagal dipenuhi sesuai  dengan
kesepakatan di dalam kontrak kejasama pemasangan fire alarm system tersebut,
Pembataian atau permutusan konwrak yang dilakukan oleh Psmilik Proyek
merupakan salah satu sanksi vang dapat dilakukan sebagai akibat hukum apabila
para pihak yang mengikatkan dirinya di dalam suatu perjanjian tidak memenuhi
prestasinya. Akan tetapi, meskipun konirak kerjasama ini layak diputuskan akibat
fakta wanprestasi yang dilakukan oleh Kontraktor dalam pelaksanaan pemenuhan
prestasinya, namun di dalem Kontrek kerjasamaz ini tidak mencantumkan klausul
bahwa para pihak mengenyampingkan ketentoan dari Pasal 1266 KUH Perdats,
dimana pasal tersebut mengatakan bahws setisp pembatalan perfanjian barus
dimintakan kepada hakim. Akan tetapi melihat kesalahan yang dilakukan oleh
Kontraktor, dimana Pemilik Provek telah berusaha untuk memberikan toleransi
delam pemenuhan progress yang dilakukan oleh Kontraktor, akan tetapl sampai
batas waktu yang ditentukan tidak juga terpenubi, maka menurut penulis sudah
cukup tarpenuhinya syarat dapat dibatalkannya suatu perjanjian secara sepihak
oleh Pemilik Proyek seperti tercantum di dalam klausul kontrak perjanjian
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2. Pembatalan perjanjian

3. Paralihan resike

4. Membayar biava perkara , apabila masalah ini dibawa ke muka hakim.
Digini para pihak memibh untuk menyelesaiken permasalahan ini dengan cara
melakukan pembatalan perjanjiian dengan tetep membayarkan kewajiban-
kewajiban yang harus tetap dibayarkan walaupun kontrak telah diputuskan. Para
pithak sepakat umuk menyelesaikan permasalahan ini tanpa harus membaws
permasalahan ini ke muka pengadilan atau kehadapan hakim. Karena walaupun
Kontraktor tidak menghendaki pemutosan kontrak yang dilakukanp secara sepihak
oleh Pemilik Provek, akan tetapi Kontraktor menyadari bahwa hal tersebut terjadi
karena kesalahannya yang tidak memenuhi progress pekerjaan vang telah
disepakati dazlam kontrak. Oleh karepa ru akhimya Kontraktor menerima
pemutusan kontrak yang dilakukan secara sepihak oleh Pemilik Proyek. Sehingga
dengan demilkian pemutusan kontrak secara sepibak yang dilakukan oleh Pemilik
Proyek terhadap Kontraktor dapat diterima oleh pihak Kontraktor dan menyadari
kesalahan yang dibuatnya. Dalam hal pemutusan kontrak secara sepihak ini,
Pemilik Proyek juga membayarkan apa yang menjadi hak daripada Kontraktor
vang masih terhutang, sebingge pada akhirya dispute yang pada awalnya timbul,
dapat diselesaikan dengan baik tanpa harus sampai ke pengadilan.
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gapal memenuhi prestasi yang disepakatinya dengan Pemilik Proyek. Dimana di
dalam kontrak kerjasama tersebut disebutkan bahwa pekerisan vang dilakokan
oleh kontrakitor harus diselesaikap pade bulan Januari 2007, namun pada
kenyataannya sampal dengan surat penatusan kontrak kegjasama dikeluarkan oleh
Pemilik Proyek pada tanggal 1 Mel 2007, pekerjaan tersebut tetap belum
diselesaikan oleh Kontraktor, Berarti Kontraktor telah lalai memenuhi prestasinya.
Dan kelalaian tersebut telah berlangsung seiama 90 (sembilan pulub) harn
kalender , dan selama ity pula tidak terlihat adanya usaha dari kontraktor untuk
segera memenubi prestasinys, meskipun Pemilik Proyek telah memperingati
kontraktor walaupun hal tersebut dilakukan dengan cara bsan melalu
penyampaian di dalam perfemuan-pertermuan yang diadakan antars Pemilik
Proyek dengan Kontraktor. Maka berdasarkan kesalahan vang dilakukan oleh
Kontrakior dan disebutkan di dalem kontrak, maka Pemilik Proyek dapat
melakukan pemutusan kontrak kerjasama pemasangan fire alarm system secara
sepihak. Maka pemutusan kontrak secara sepihak yang dilakukan oleh Pemilik
Proyek terhadap Kontrak merupakan suatu Fakta wanprestasi yang dilakukan oleh
Koniraktor terhadap progress kerja yang gagal dipenuhi sesual dengan
kesepakatan di dalam kontrak kerjasama pemasangan fire alanm system fersebull
Pembatalan atau pemutusan kontrak vang dilakukan ofeh Pemilik Proyek
merupakan salah satu senksi yang dapat dilakukan sebagat gkibat hukum apabila
para pihak yang mengikatkan dirinya di dalam snatu perjanjiap ftidek memenuhd
prestasinya. Akan tetapi, meskipun kontrak kerjasama ini layak diputuskan akibat
fakta wanprestasi yang dilakukan oleh Kontraktor dalam pelaksanaan pemenuhan
prestasinya, namun di dalam Kontrak kerjasama ini tidak mencantumkan kiausul
bahwa para pihak mengenyampingkan ketentuan dari Pasal 1266 KUH Perdata,
dimana pasal tersebut mengatakan bahwa setiap pembatalan perfanjian harus
dimintakan kepada hakim. Akan tetapi melihat kesalahan vang dilakukan oleh
Kontraktor, dimeana Pemilik Provek telah berusaha untuk memberikan toleransi
dalam pemenuhan progress yvang dilakukan oleh Kontraktor, akan fetapi sampai
batas waktu yang ditenhukan fidak juga terpenuhi, maka menurat penulis sudah
cukup terpenubinya gyarat depatl dibatalkannya suatu perjanjian secara sepihak
vleh Pemilik Proyek seperti tercantum di dalam klausul kontrak perjamjian
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kerjasama pemasangan fire alarm system ini. Selain itu Pemilik Proyek juga sudah
berusaha untuk membuktikan bahwa memang Kontraktor telah melakukan
wanprestasi, dengan memberikan peringatan secara lisan melalui pertemuan-
pertemuan yang dilakukan untuk segera memenuhi progress pekerjaannya, akan
tetapi peringatan lisan tersebut tidak dihiraukan oleh Kontraktor. Hal ini semakin
mempertegas bahwa sudah cukup alasan bagi Pemilik Proyek untuk memutuskan
kontrak kerjasama tersebut. Berdasarkan fakta wanprestasi yang telah dilakukan
oleh Kontraktor maka sudah cukup bukt untuk Pemilik Proyek melakukan
Pembatalan perjanjian secara sepihak terhadap kontrak kerjasama pemasangan
fire alarm system tersebut. Dan dengan memberikan peringatan walaupun secara
lisan telah dapat dibuktikan pula bahwa Kontraktor tidak juga berusaha untuk
memenuhi prestasinya. Sedangkan peringatan lisan melalui pertemuan -
pertemuan yang dilakukan oleh keduanya tidak hanya sekali dilakukan. Maka
dengan demikian , menurut penulis sudah cukup suatu fakta wanprestasi
dikemukakan untuk melakukan pemutusan kontrak secara sepihak walaupun
pemutusan kontrak tersebut tidak dimintakan dihadapan hakim.

Apabila dilihat pembelaan yang dapat dilakukan oleh pihak yang melakukan
wanprestasi, Kontraktor juga tidak dapat membuktikan bahwa kelalaian yang
dilakukannya dalam memenuhi prestasi bukan karena disebabkan oleh force
majeure, ataupun Pemilik Proyek juga lalai melakukan prestasi terhadap
Kontraktor. Keterlambatan yang dilakukan oleh Kontraktor murni dikarenakan
kesalahannya sendiri bukan dikarenakan adanya keadaan memaksa
(overmacht/force majeure) sehingga sudah barang tentu kelalaian Kontraktor
dalam memenuhi prestasinya tidak dapat dilakukan pembelaan dengan
menggunakan alasan keadaan memaksa ini sebagai suatu alasan.

Pemilik Proyek di dalam memenuhi kewajibannya yaitu membayarkan apa yang
menjadi hak dari Kontraktor tidak pernah lalai. Setiap progress penagihan yang
dilakukan oleh Kontraktor dibayarkan oleh Pemilik Provek. Maka hal ini pun juga
tidak dapat dijadikan alasan untuk melakukan pembelaan terhadap wanprestasi
yang dilakukan oleh Kontraktor.

Disini juga Kontraktor tidak dapat membuktikan bahwa Pemilik Proyek telah

melepaskan haknya untuk menuntut ganti rugi karena wanprestasi yang dilakukan
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oleh Kontraktor, Malah sebaliknya , Pemilik Provek menuntut agar kontrak
kerjasama ini dibatalkan. Sehingpa Konitraktor disini tidak dapat melakukan
pembelaan apapun terhadap wanprestasi yang memang nyvata-nyata dilakukan
clehnya.

Dari bukt-bukti ind jelas sudah beshws memang wanprestasi vang dilakukan oleh
Kontraktor sudah merupakan suatu fakta vang jelas dan sudah cukup dibuktikan

untuk melakukan pemutusan kontrak kerjasama secara sepihak.

4.3  Penyelesaian Permasalahan Pemufusan Kontrak Kerjasama

Pemasangan Fire Alarm Sysiem Secara Sepihak

Pemutusan kontrak yang dilakukan oleh Pemilik Proyek terhadap Kontraktor
secara sepihak dikarenakan adanya wanprestasi yang dilakukan oleh kontrakior,
Pemilik Proyek , walaupun tidak tertulis akan tetapi melalui pertemuan-pertemuan
vang dilakukan cleh para pihak, sudeh berussha memperingatkan kepada
Kontraktor untuk menyelesatkan progress pekerjaannya. Akan tetapl sampal phak
Pemilik Proyek mengeluarkan surat Pemutusan Kontrak pada tanggal 1 Mei 2007,
Konfraktor belum jugs menvelesaikan pekerieannva. Pada saat Kontrakior
menerima surat pemutusan kontrak tersebuf, Kontraktor berusaha untuk meminta
waktu kepada Pemulik Proyek untuk menyelesaikan pekerjaannya, asalkan kontrak
fidak diputuskan, Akan tetapi Pemilik Proyek sudah tidak ingin memberikan
kesempatan lagi kepads Pihak Kontraktor, Dari sini kita melihat adanya suatu
dispute dari pemutusan kontrek yang dilakukan secara sepibak oleh Pemilik
Proyek terhadep Kontraktor, Dimans pihak Kontraktor tidak mau menerima
pemutusan kontrak secara sepihak yang dilakukan oleh Pemilik Proyek, padahal
Jjelas hal tersebut dilakukan karena kesalahan yang dibuat oleh pihak Kontraktor.
Para pihak disini mengambil jalan tengah untuk mengadakan pertentuan untuk
membicarakan penyelesaian kewajiban dan perhitungan biaya-biaya yang harus
dibayarkan. Seperti kita ketahui akibat hukum ataw sanksi dari kelalaian
pemenuhan suatu prestasal atau denpgan kata lain sanksi yang timbul dari akibat
wanprestasi terhadap suatu perjanjian yang telah disepakati adalah
1. Membayar kerugian yang diderita oleh kreditur atau disebut ganti rugl
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2. Pembatslan perjanjlan

3. Paraliban resiko

4, Membayar biaya perkara | apabila masalah ini dibawa ke muka hakim.
Disini para pihak memilih untuk menyclesaikan permasalahan ini dengan cara
melakukan pembatalan peranjian depgan tetep membayarkan  kewajiban-
kewaiiban yang harus fetap dibayarkan walaupun kontrak telah diputuskan. Para
pihak sepakat untuk menyelesaikan permasalszhan ini tanpa harus membawa
permasalghan ini ke muka pengadilan atau kehadapan hakim, Karena walaupun
Kontrakior tidak menghendaki pemutusan kontrak yang dilakukan secara sepihak
oleh Pemilik Proyek, akan tetapi Kontraktor menyadari bahwa hal tersebut terjadi
karena kesalabannya yang tidak memenuhi progress pekerjaan yang telab
disepakati dalam kontrak. Oleh karena itu akhirnys Kontraktor menerima
pemutusan kontrak yang dilakukan secara sepihak oleh Pemilik Proyek. Sehingga
dengan demikian permutusan kontrak secara sepibak yang dilakukan oleh Pemilik
Proyek terhadap Kontraktor dapat diterima oleh pihak Kontraktor dan menyadari
kesalahan yang dibuvatnya. Dalam hal pemutusat kontrak secara sepihak ini,
Pernilik Proyek juga membayarkan apa yang menjadi hak daripada Konfraktor
yang masih terhutang, sehingga pada akhirnya dispute yang pada awalnya timbul,

dapat diselesaikan denpan baik tanpa harus sampai ke pengadilan.
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BABY
KESIMPULAN DAN SARAN

8.1 Kesimpulan

Berdasarkan hasil analisa yeng dilakukan sebagaimana diuraikan dalam
Bab 1V ternyata diperoleh hasil bahwa :

Pemilik Proyek tidak memenuhi ketentuan Pasal 61.1 poin (b} vang
mengatur bahwa Pemilik Provek berbak secara sepihak memutuskan Kontrak
dengan pemberitahuan tertulis 14 {¢empat belas) hari kalender sebelum pemutusan
kontrak berlaku efekdifl dalam hal Kontraktor melakukan wanprestasi. Dengan
demikian dapat digsimpulkan bahwa proses pemutusan kontrak secara sepibak
yang dilakukan oleh Pemilik Proyek tidak sesuai dengan prosedur pemutusan
kontrak yang diatur dalam kontrak. Meskipun pemutusan kontrak yang dilakukan
oleh Pemilik Proyek adalah hal yang tidak dipersalahkan karena hal tersebut
diatur dalam kontrak, hanya prosedur tidak dilakukan dengan tepat.

Rahwa pemutusan kontrak secara sepihak oleh Pemilik Proyek merupakan
fakta wanprestasi vang dilakukan oleh Kontraktor terhadap Kontrak Kerjasama
vang dibuat., Akan tetapi di dzlam kontrak kerjasama pemasangan fire alarm
system ini, perbuatan pemutusan konfrak secara sepihak yang dilakukan oleh
Pemilik Proyek terhadap Kontraktor, bukanlah wanprestasi terhadap gpihak
lainnya, karena pemufusan tersebut terdapat di dalam kontrak kerjasama
pemasangan fire alapm svstem tersebut, dan hal tersebut dilakukan karena
memang ada prestasi yang tidak dipenuhi oleh pihak Kontrakior, dan tidak ada
usaha pemenuhan prestasi tersebut, sehingga memang layak kontrak tersebut

diputuskan oleh Pemilik Proyek.

32  Saran - Saran

Dalam pelaksangan Kontrak Pemasangan Fire Alarm System, sebelum
melakukan pemutusan kontrak secara sepihak Pemilik Proyek harus mengkaji
secara mendalam dokumen kontrak untuk memastikan apakah ada klausul kontrak

yang memungkinkan Permilik Proyek memutuskan kontrak secara sepihak
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sehubungan dengan fakta yang terjadi dalam pelaksanaaan pekerjaan yang akan
dijadikan acuan oleh Pemilik Provek untuk memutuskan kontrak secara sepibak.

Sebelum melakukan pemutusan kontrak secara sepihak Pemilik Proyek
harus mendalami prosedur/mekanisme permutusan kontrsk yang diater dalam
kontrak untuk menghindari adanyz kesalahan prosedur yang tidak perlu,

Dalam Pasal 1338 KUH Perdata ayat (3) KUH Perdata tercantum
keharusan untuk melaksanakan kontrak dengan itikad batk. Namun sepertinya di
dalam Kontrak Pemasangan Fire Alaom System ini ketentuan itikad baik dalam
pelaksanaan kontrak ini tidak dilaksanakan olch Para Pihak. Sebatknys para pihak
memasukkan klausul iikad baik dalam kontrak sehingge menjadi prestasi yang
harus dilaksanzkan dan dipenuhi, yang dibarapkan akan membuat para pihak
melaksanakan kontrak ini dengan sungguh-sungguh sesuai dengan prinsip
kelayakan, kepatutan, keadiian dan kejuiuran.

Untuk menjamin adanya kepastian bagi para pihak dalam pelsksanaan
Kontrak Pelaksanaan Pemasangan Fire Alarm System, schaiknya batasan
mengenal batas wakiu pememuhan prestasi setelah Kontrakior gagal memenuhinya
dicantumkan di dalam kontrak. Hal int penting ungtok menghindari adanya

potensi sengketa/dispute yang timbul dalarm pemutusan kontrak.
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GRAND INDONESTA

Qur Ref, : 385/ GI-HO /B / ViE06 18 july 2006
FT.INDOLOK BAKTE UTAMA |

1. Balemba Rava No. 32

Takarta 10430

Altn: Mr, Hindra C. Kurnlawan

Plear Sir,

Grand Indonesia Project
FIRE ALARM SYSTEM ~ Mall A & Mall B
Letter Of Intent

In reference with your quotation ref. 386 revZ/IBU/ TM-EM/T-6/V1/06 dated 28 June 2006
anit subsequent discussions thereafter including your final revised prices dated 12 July 2006
for design, engirecering, manufachwing, supply, delivery, fabrication, inslallation, completion,
{}peraﬁ(}ﬂ, maintenance during maintersance period and guarantee of the referenced works
{the "Werks") for our Grand Indonesia Projact, we are pleased to issue this Letter Of Intent to
your company at 16 412,326 excluding VAT, but including all other taxes 2gwnd duties, ail
subject ko further agreement of the remaining terms and candmans and constriction schedule
of the Works,

As you are aware that time for completion of the Works Is of utmost importance and essence,
we herelsy Issue fhis Letter Of Intent and advise that you laise with owr Project Manager, Mr.,
Charles Kunarta at the Site for immediaie site kick-off meeting: and therelo immediately start
with all necessary preparation and mobilizatior warks, This Letter Of Intent shall form part of
the Contract

Please also Haise with our Q8 department {Mr. Dorny Kiisantus} to finalize the tesms and
conditions and other detils to complete the Contract Agreement, and thereafter submit the
bank guarantees for advance pavment bond and performance bond as per the farmats
provided in the Tender Documients as soon as possible, and we will process the advance
payment and letler of creditin due course,

We trust vou can appreciste that such expediency 5 absolutely crucizl for early

commencement pursuant to the schedule and program of the Works; and we lock forward 1o
your acknowledgement and compliance.  ~

Yours fat thfuiiv

L Frans ZZ E " Thi

(\l L
9‘ lanaging Diractor
i :

CC: CA/CK/SS/7AS/ DK '

PT. GRAND INDONTSIA

JAKARTA OFFICE < Il Aspds 1.5, Tubes 12, Ne. AiBALHKumy. 1Bl Rahmawaty Anggrainis B UI2008- 5 <ap ans
SITE OFFICE (3 MH Thwowln, No. ). dakaniz 1038, Indotesia + Phome @ +&7 31 397 1335 « Fax: o560 FLAEEIN



PT GRAND INDONESIA

CONTRACT DOCUMENT
Contract No. 056/GHIBU/VII-06

GRAND INDONESIA PROJECT
FIRE ALARM SYSTEM - Mall A & Mall B

FORM OF AGREEMENT

FORM OF WARRANTY
LETTER OF INTENT
CONSTRUCTION SCHEDULE
BILL OF QUANTITIES
CONDITIONS OF CONTRACT
SPECIFICATIONS

DRAWINGS

CONTRACTOR’S SUBMISSIONS
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PT GRAND INDONESIA

FORM OF AGREEMENT

GRAND INBONESIA PROJECT
FIRE ALARM SYSTEM ~ Mall A & Mall B
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FORM QF AURKEL VLI

THIS AGREEMENT made on this 23k day of July, 2000 belween;

(@} T GRAND INDONESIA, a company existing and organized under e Laws of the
Republic of indonesia having its principal affice ar Jalan M H Thamrin Nod, Jakara
10310, Indonesia {hereinafler called the "EMPLOYER") of the ons part, and

&) PT INDOLOK BAKTI UTAMA, 2 company existing and organized under the Laws
of the Republic of Indonesia having lts principal office at Jalan Salemba Rava No. 52,
Jakarta 10430, Indonesia {herginafier called the "CONTRACTOR™ which expression
shail where the contex( 5o sdmits includes his legal personal representatives and
permitied assigns) of the oiher part.

2006 (hereinaficr called the * LETTER OF INTERT "} and which has been agroed and accepted
by the CORNTRACTOR for the Desion. Engincering. Supply. Fabrication. Insiallation

In this AGREEMENT, words and expressions shall have the same meanings as are respeciively
assignied 1o themn in the CONDITIONS OF CONTRACT.

Article 2; Contract Docurnents

The following documents as enclosed in the CONTRACT shall be deented o form and be read
and consirasd as the CONTRACT, viz:

{a) this FORM OF AGREEMENT and lis annexgres:

{63  FORM OF WARRANTY;

{c} LETTER OF INTENT reforenced 385/GEHQRUNVIEL-06 dated 18 July 3065;

{h Construgtion Schedule:

(¢)  BILL OF QUANTITIES;

h CONBITIONS OF CONTRACT {and supplementary conditions of contracy, tf aay). the
APPENDIX and all anpexures appended thereto;

(e}  SPECHICATIONS and Technical Details;

{ DRAWINGE,

{i CONTRACTOR'S Subwnissions.

And any other decuments, aemendments, cevisions and the like eithers provided by the
CONTRACT 1o be part thereof ¢r mutually agreed between the EMPLOYER and the
CONTRACTOR as 1o be forining part of the CONTRACT.

FOA -0
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Article 3: Tvpe of Contract

This is a fixed lump sum CONTRACT and for the entire duration of the CONTRACT, ihe
CONTRACT SUM as provided in artcie 7 of this AGREEMENT {and all ratcs and prices
theremn) 18 and shall remain fixed and finm, inchusive of all ancillary and other works and
expenditures, which are either necessary 10 carry out and bring o completion the WORKS or
which may becorse necessary 10 overcome difficalties before conmpletion. Save as othenwise
expressiy provided b the CONTRACT, there shall be no change in the amouni payable by the
EMPLOYER 1o the CONTRACTOR.

Articie 4; The Works under this Congract

' Tht’: {ZONT&“‘;{?T C{}mpria.&s the duc care azié diligent any pecessary perm it supnly. fai;ric:al,i{m

WORKS viz. GRAND T’\ID{}%’E‘SIA .?ROJE«CI‘. FIRE AL ARM SYSTEM — “'sfig HA& ‘v‘Iall B:
the provision of all lzbor, MATERIALS, CONSTRUCTION PLANT, TEMPORARY
WORKS: and the provisions of eventhing whether of a iemporary or permanent naiice and
which shall be the best of their respective kinds, requived in and for such design. encineering,
supply. Tabrication, installation. completion, mainignance during the manuesance peried and
guaranles so far a5 the necessivy for providing the same 15 specified in or reasonably 1o be
inferrad fronn the CONTRALT, all 1o the satisfaction of the ERGINEER,

Arnigle 5: Enginerr

The ENGINEER under the CONTRACT, save unless otherwise replaced by the EMPLOYER
and notified in wrising to the CONTRACTOR shall be as follows 2nd who shall be acting
through for and on 11s behalf by My, Sumsdi 1 Darmadji:

ET Cipta Karya Bumi Indah

Gedung WTC Mangga Dua, 31, Mangsa Duz Raya,
I{eiurabafz Ancol, Iakaria Usara

Provided always that the ENGINEER in exercising his duties pursuant io Clauses 3, 40, 44, 31,
52, 33, 56, 38, €1, 63, and G5 of the CONDITHINS OF CONTRAUT, shall seek and
acknewledge receipt of the EMPLOYER'S approval ang written consent prior 1o gxercising his
power wnder the CONTRACT,

Article 8 Dae of Comunencemsnt and Completion

The CONTRACTOR shall commence the WORKS immediarely and shall proceed thercta with
due care and diligence on the date of zh\ LETTER OF ﬂ’\ITE%T The WORKS shali be entizeiy

{i‘zerf: nafier ﬁ:a?tcd z%fe "DATE FOR {,,Of\‘l PLETION®,

However, notwithsianding the DATE FOR COMPLETION. the ENGINEER reserves all rights
to require for carlier phased completion of any pars of the WORKS and t%ze taking over therelo
for EMPLOYER'S other contractors 1o proceed with their works. In this respect also, the

CONTRACTOR shall note and be deemed 10 have actepted that there wouid be other

FOA-Q2
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cantraclors at site carrying oul their respective works at the same tinse as the CONTRACTOR is
carrying oud ihe WORKS,

The CONTRACTOR shall also be decmed to have agreed and accepled (hat iime for
completion 8 of the essence of the CONTRACT. Therefore, provided shwvays and
notwithsianding the aforesaid DATE TOR COMPLETION, in the event during the progress of
the WORKS, the ENGINEER shall note that the WORKS are progressing i a manner such that
the WORKS can achieve DATE FOR COMPLETION earlier than and in advanee of the DATE
FOR COMPLETION provided hercin, the ENGINEER can in 2 faie and reasonable manner
determine and fix DATE FOR COMPLEVION carlier than the DATE FOR COMPLETION as
provided hercin and inform the same 1o the CONTRAUTOR in wiiting, and the
CONTRACTOR shatl camply and achieve completion by such sald revised as if they had been
the original DATES FOR COMPLETION as mitially provided in the CONTRACT. For the
avoidance of doubl, there shafl be no claims for any acceleraion and the like from the
CONTRACTOR and all provisions on liquidated damages under the CONTRACT shall apply
mutalis mutandis on the rovised DATE FOR COMPLETION.,

The CONTRACT SUM paysble by the EMPLOYER 1o the CONTRACTOR subjeot w0 the
CONTRACT shall be Uasied State Dollars Four Hundred Nineween Thousand Three Hundred
and Twenty Stx Only (LSS 419.326%; excluding PPn but including PPh and all other wxes and
duties; and meluding overheads and prafits, e, The breakdown of the total CONTRACT SUM
shall be as indicated in the BILL OF QUANTITIES,

Article 8: Rates and prices 1o be all inclusjve

All rates and prices in the CONTRACT shall remain fised, firm throughout the CONTRACT
and shall be inclugive of all aneillary and other works, malerials and cxpenditure whethor
separately rmoemioned or described or not,

Aricle 9 Pragress Pavipents

Payoient under the CORNTRACT shall he made as follows. Payment under the CONTRADT
shall be made i United State Dolars (LSS only and shall be effecicd within four (4) weeks of
the ENGINEER'S cortification. Al payments under the CONTRACT shali be subject 1o PPy

(a)  an advance payment of 20%_of 1he Conwact Swm upon the CONTRACTOR'S
submission of Advasce Payment Bond (Burety Bond from Repuiable Insurance
Company aliowed) of the same amount in the format as shown in Annexures appended
w the CONDITIONS OF CONTRACT; and the Performance Bond of 10% of e

{b} Up 0 30% of the Contract Sum shall be paid @ the Contractor progressively based on
the monthly progress of the material delivered w the SITE as inspected and ceniliosd by
Crand Indonesia’s Engincer. 3
i
() 25% of the Contract Sum (or partial contract sim) shall be paid to the Contractor afier
Testing & Commissioning completion for each Mall A & Mal} B.

FOA -03
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{dy 5% of the Contract Sum shall be withheld by the EMPLOYER as retention money until
the completion of the Maimenance Period as stated in the Clause 538 of Conditions GF
Cemiract,

Asticte 18: Final Pavment

The Final Paymeny, constituting the eontire unpaid baiauee of payment due to ihe
CONTRACTOR under the CONTRACT, shell be made by the EMPLOYER 1w the
CONTRACTOR, three hundred and shay [ive {363) days afier the ENGINEER'S issuance of
the Final Account Certificate pursuant 1o Clause 38 of the CONDITIONS OF CONTRALY,
provided a recommendation for the Final Paymeat wonld have been issued by the ENGINEER
subject to all financial and aintenance matiers being agreed upon and the CONTRACTOR
submitiing to the EMPLOYER written waiver of ail liens, demands, elaims aod the like to the
approval of the ENGINEER,

I the CONTRACTOR shall {fail to complete the WORKS m accordange with the DATE FOR
COMPLETION as set out in the CORTRACT or within any earlier dates fur phased completion
in case of any sub-phasing of the WORKS; or within amy extensions of time {or completion as
may be therelo approved by the ENGINEER cnder the CONTRACT, the CONTRACTOR shall
pay liquidated damages to the EMPLOYER at a rate of §.1%_of the CONTRACT SUM for
every day delay in achieving the compleiion of te WORKS. '

CONIRACT SUM.

Articie 12: Bonus for Farly Comaleiion

There shall be no bonus for early z:amplzz!im payable to the CONTRACTOR.

Article 13: Compliance with Laws Regulaiions

Notwithstanding any instructions or other directions given by or on bebalf of the EMPLOYER
and/or the ENGINEER, the WORKS and its preparalion and execution shall comply at all times
with the laws, regulations and codes of the Republic of Indonesia applicable to the WORKS or
parts thereof.

Arlicle 14: Performance Bond

The CONTRACTOR shall submit 1o the EMPLOYER, a PERFORMARCE BOND i the
acceptable formy of a guarames as annexed i the CONDITIONS OF CONTRACT, drawn
theugh a Bank acceplable fo the EMPLOYER for an amoumt of 10% of the Contract Sun as
security for due performance by the CONTRACTOR of each and svery lighility and obligation
owing by the CONTRACTOR 10 the EMPLOYER, whether of a contractpal or tortious nature
or otherwise. Failure to provide the PERFORMANRNCE BOND as required tmay render the
CONTRACT null and vaid whether the AGREEMENT is sizned or not but which shall be
without prajudice to all rights of the EMPLOYER w0 recover all Josses and damages arising |

*JIC,,
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thercto. All costs and expenses for the PERFORMANCE BUML wicluging sut 4y hut ue
Imited 10 costs of opening the Bond, necessary extensions thereafier, eic. shall be o the
aceouit of the CONTRACTOR.

Article 13: Qpportunities for Other Contraciory

The CONTRACTOR acknowledges and accepts that the EMPLOYER shall ave the power at
sy time to engage EMPLOYERS OTHER CONFRACTORS, EMPLOYER'S OWN
FORCES, artisans, tradesmen or other contractors and/or permif he enpageinent of the same by
aecupiets and/or enants of the facilities of the PROJECT in the event of completion of any
section, phase, or sub-phase of the WORKS pursuant to Clause 438 of the CONDITIONS OF
CONTRACT, 1o eoxecute works {(whether or not in conncction with the WORKS)
simultageously, contemporanconsly, sequentially or otherwise with the execution of the
WORKS. The CONTRACTOR shal! nat delay nor obstruct nor interfere with them n their
carrying out of their works but shall permit the SITE to be so used, provide all rcasonable
facilities for such purposes and shsll laise, work, coordinate, supervise and alf of the Iike with
hem to cnsure the smaooth constuction and completion of the PROIECT 1 the ENGINEER'S
catisfaction. The CONTRACTOR shall make no claim apamst the EMPLOYER for extra
payment or loss or damage in respect of the presence on SITE of or delay or Inlerftrence catused
by or any act, omission or default on the part of auy such persons on SITE.  The
COMNTRACTOR shal! make good any damage or less caused to (he WORKS.

Aricle 16 Warranly

The CONTRACTOR shall be deemed an expert in the WORKS; and shall thereto be
responsibie for amongst others, the engincering of the WORKS, and which shall be,
nofwithstanding the EMPLOYER'S specifications, drawings, details, etc, without predice to
the CONTRACTOR'S engincering responsibilities.

The CONTRACTOR shall warrant that he shall exercisc all proper skill and care in the
engincering, carrying oul and compiction of the WORKS as an entire Fire Alanm Svstem and
whicl shall be fit acd suitable for the purposes mtended and expecied. The WORKS shall for a
periad of at least one {13 vear afier cenified ¢ompletion of the WORKS or {or any durations in
accordance with Indenesian statutory regquisements, whichkever is longer {colicctively called the
“Warranty Period™); be siructinglly stable and strong, free from defects, andfor deterioration in
the WORKS,

In the svem, the WORKS shall fail fo meet the wamanted requiremants as staled hersin during
the Warranty Period, then the CONTRACTOR shall be lisble for the costs of replacement
WORKS and/or other rectification as shall be reasonably required by the ENGINEER. For the
aveidance of doubl, e CONTRACTOR shall not be considered in default for defecis due
solely o fair wear and tear which are not antribuiable in any manner to the CONTRACTOR'S
defanli; and in which event if the EMPLOYER requires replacemernd, the CONTRACTOR shail
supply and deliver the required WORKS based on the CONTRACT RATES or based on
mually agreed rates established based on fair market prices,

Article 17. Effecrive Dare of Contract 3

./

*

L
Notwithstanding any obligations and liabilities of the CONTRACTOR which could have come
inte effect earlier, the FMPLOYER and the CONTRACTOR shall be deemed 10 have gmered
into a valid amd binding conirast on the date first mentioned hereinafier and which shal] be
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palicdgd the "hiiscirve Paie”,

In consideration of 1he payimenis to be made by the EMPLOYER 10 the CONTRACTOR a8
hercinafier mentioned, the CONTRAUTOR hereby covenants with the EMPLOYER to supnlv,
febricate. Insiall, complele. maintain during the mainienance period and guaranies the WORKS
in conformity in all regpects with the provisions of the CONTRACT.

The EMPLOYER herelyy covenants 1o pay the CONTRACTOR 1 consideration of the gupply,
habrication. installation. completion. malntenance during the mainienance period and guarantee
of the WORKS the amouat preseribed by the CONTRACT,

I WEITNESS whereof the parties hereto have caused their duly authorized represontatives @
execuie this AGREEMENRT and hereunto set their respestive handy the day and vear first above
writicn.

For and on behalf of For and on behalfof
CONTRACTOR: EMPLOYER:
PT Indolok Bakti Utama - T Grand Indonesin
X y
xf’{\\r : r “

Hindra C. Kvrniawan /‘#\" Frafbily L alira ~ ~
Managing Director

President Director

s LG4
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PT GRAND INDONESIA

FORM OF WARRANTY

GRAND INDONESIA PROJECT
KIRE ALARM SYSTEM - Mall A & Mall B
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FORM QF WARRANTY

TO:  PTGRARD INDONESIA
Jatan M H Thararin No. 1,
Jakrarta 10314, Indongsia,

Re: GRAND INDONESIA PROJECT
FIRE ALARM SYSTEM ~Mall A & Mall B

Gentlemen,

in respest of the construction of the Grand Indonesia Project {the "Project™) at Jalan M M
Thamrin No.i. lakarta 10319, and the underaking of the design. sngingering. supplv.
fabrication. installation. sompletion namtenance during the maintenance pericd and guaranice
(or the Fire Alarm Svsiem —~ Mall A & Mall B (the " Waorks™ for the abovemestioned Project;

We, PT. lndolok Bakd Litama, m consideration of you, PT Grand Indonesia {the "Emplover™}
awarding us the comtract fhe "Contract™) for the Works for the abovementioncd Projoct
wrevocably warrant hercin this warranty {the "Warrany™} as follows:

1. We have exercised and will continug to exercise all proper skill, dilfgence and care in
Design. Eusineerine. Supply, Fabrication, Installation, Campletion. Maintenance daring
the Maintenance Period and Guaramies of the said Works, and the selection of materials
and goods thereof so far a3 the Works have been or will bz supplied / instalied by ns or
such malerials or goods have bees or will be selected or approved Ly us,

3

We will in additon to Clause 1 hereof comply with and satisfy any performance
specihinations and requirements included in or referred to n the Comiract as part of the
deseription of the Works 10 the agproval of the Engineer and under the general
divections of the Engincor or his represemative, bt such approval given by vou, your
agents, advisers or servants shall not relieve us Tram any of our responsibilities for the
adequacy, safely and suitability of our consiruetion. completion. nainienance and
guarantee within the context and iment of the Conuact.

iwe

The Works performed bereunder stall conform o all the requirements of the Contract,

be and continne thereafier 10 be sunable for the services and pumoses iniended for Firg
(,‘

"
%
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andfor otherwise; for a period of at least ong (1} year afier certified completion of the
Works or for any dwsations in accordance with Indonesian siatulory reguircments,
whichever is longer (collectively called the "Warranty Periad").

Sheuld any of our Works fall or B o meet any of owr undenakings herein this
Warraontv, we shall within the time as shall be specified by the Engineer thereto, rectify
and/or replace the defective portion of the waork{s), at our own expense, o the
savisfacuon of the Emplover and the Engincer. This will not absolve us from being
subject o achual damages suffered by the Emolover or liquidated damages indicated in
the Contract.

Without prejudice o the aforesaid, if we shall fail to rectify and/or replace the defective
portion of the work(s) as instracted by the Engineer, we agree that the Employer shail e
eniitlec o employ any third partv 1o carry oul ang complete tho same and in
consequenee thercto recover all costs, losses and expenses from s, Such vectification
andfor replacement works by the Emplayer's third party necessitated due 10 our default
shall not invalidstc the Wamanty and the Warranty herein shall continue to bind us
unaffeced as if the rectification andfor replacement works had been carriad out and
completed by us,

We alse undertake that in the everst of any damage andfor dofects (o the Works not due
in 15 entirety o our defauis we shall within the time as shall be specified by the
Engingzr thereto, reciify andfOor replace the defective partion of the wark(s), o the
satisfaction of the Emplover and the Engincer. Such works shall be measured and valued
based on equivalent rates in the Contract or proated therelo. In fhe absence of any
relevant Comtract rates as shall be detennined by the Engincer, such works shall be
measured and valued based on prevailing falr market raes as mulually agread between
ourseives and the Emplover. -

Notbing in our Congract is intended t© exclude or Himit our liability for breach of our
warranties as sei out herein this Wamanty,

We agree that the Emplover miay assign the besefits of this Warramy 10 any third
party{ics} a3 the Employer shail deem nizcessary and If required by the Emplover, we
shall enter wito and execuie separate agreenents 10 ffect any such agsignment.

i

For the avoidance of doubd, all our duties, obligations, responsitilities and fHabilities
wwards the Employer herein this Form OF Warramy, shall survive, continue unzffecied
and not be preppdiced in any manner by any completion, cessazion andéor termination of
the Conwact.

FOW-2
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Save unless otherwise provided, sl temns used herem this Warranty shall have the same
meaning as defined in e Contract.

[Datcd this 25™ day of July 2006 ;{:;
Signatre —
Name » Hindra C. Kurniawan
in the capacity of ) duly authorized 16 $ign contracis for and on behalf of

P Indolok Bakti Utema.

INTHE PRESENCE Ol
Witness

Address

Cceupation

"
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TO
CONOITIONS OF CONTRACT
z DI %CREPI ION {,LAUSE DI ”Z‘AHS
: Amount {zf n‘m mr:z: T’a\ HM I 382 ’?O of 121{: Cm!nm Sz_m
Amuunl of Pz:rfolzmnca BQm 10 10% of ihe Conuraa Sum
Phased Complelion 43.2 Mall A - 30 Ociober 2006
‘‘‘‘‘ L Mall B - 3G January 2007
Darefs) for Completion 431 363 Jamary 2007
Amonnt of Liquidated Damages 47.1 0.1% of the Contract Sum per
day af delay in achieving the
é DATE FOR COMPLETION,
The maxtmom amount of Houida-
| ted daniages for delay viler the
CONTRACT shali be 10% of the
Coniracl Sum
Period of Ma‘n&:nazzce 44 12 monhs from the Certificale of
Pracncal Cony ,imon
Percemtage of Retention Monies 58.3 3% of Contract Sum
Limit of Retention Monies 58.1 5% of Conraa Sum
Time within which pavmest 10 he 58.1 4 woeks
made afrer cernficsie
Currency 38.3 Usited State Doliars Only
Misimum aponnt herzz‘“fable for 58.7 LSS 3.060
Marerials On Sue
Pt tm_m ;
¥ j
A-l
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1.3 Headings or Noies

14 Cost

1.5 Reference to Clauge{s) and Sub-Clause{s}
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CONDITIONS OF CONTRACT

DEFINITIONS AND INTERPRETATION

il

Definition

In the CONTRACT (as hereinafter defined) the following words and expressions shall
have'the meaning hereby assigned to them, except where the context otherwise requires:

(a) "APPENDIX" means the appendix to these CONDITIONS OF CONTRACT.

‘(i'}) "TAPPROVED" or "APPROVAL" saved unless olhenwise provided in the

CONTRACLT, meaas approved or approval in writing by the ENGINEER but which shall
not relieve the CONTRACTOR of his duties, obligations, respousibilities and Habilities
under the CONTRACT.

{c) "BILL OF QUANTITIES" means all bills of quantities referred to in the CONTRACT
wherein the works described therein are not subject to measurement or recaleulation,
should the actual quantities of the WORKS differ from the same ag indicated in the bills
of quantities, except in regard to variations ordered by the ENGINEER under the
CONTRACT. Pursuant to the aforesaid, it is the CONTRACTOR'S responsibility to
verify the items, quantities, rates and prices, end no elaim for extra costs shall be
entertained due o error(s), mwrease of the guaniities, andfor items omited n the
measurerent or mis-description of the WORKS,

{d) "CONDITIORS OF CONTRALT" means the condifions of coniract contzingd in the
COMTRACT and the supplementary conditions of contract (if any).

{e) "CONSULTANT(S)" means the person or persons, firm(s) or company(ics) employed
by the EMPLOYER for the architectural andfor engineering design of the PRGIECT.

() "CONTRACT" means the documents identified as the Contract Docunients in the
FORM OF AGREEMENT and all documents fogether shall be deemed to form the
CONTRACT.

{g) "CONTRACT SUM” means the fixed lump sun named i the EMPLOYER'S
LETTER OF INTENT o the CONTRACUTOR and/or in the FORM OF AGREEMENT,
subject o such additions thereto or deductions therefiom as may be made under the
provisions of the CONTRACT hereinafier contained.

(I} "CONTRACTOR"” means the person or persons, lim or company identified and
named in the FORM OF AGREEMENT, whose tender has been accepted by the
EMPLOYER and includes the CONTRACTOR'S personal representative(s), successors
and assignees as approved by the EMPLOYER,

{1} "CONTRACTOR'S FACTORY" means the CONTRACTOR'S land and other places
where the WORKS ate to be fabricated and/or manufactured by the CONTRACTOR.

() "CONSTRUCTION PLANT” means all appliances, plant and equipment or other
things required for the design and engineering (if any), supply, installation, {esting,
commissioning, mainlenance and guarantee of the WORKS but does not include
raatertals or goods or other things intended to form or be forming part of the
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CONDITIONS OF CONTRACT

PERMANENT WORKS.

(k) "BATE(S) FOR COMPLETION" means the date or dates for the completion of the
WORKS set out in the LETTER OF INTENT and/or FORM OF AGREEMENT and
which are calculated based on provisions in the APPENDIX| or the date or dates on which
such extension or extensions of time (if any} as the CONTRACTOR may be atlowed
urider the CONTRACT, shalt expire. The latest "DATE FOR COMPLETION® shall also
be deemed o be the latest date of the CONTRACT PERIOD.

{3 "DAY" means a calendar day.

(m) "DRAWING(SY" means all drawings referred to in the CONTRACT and all and any
modifications thereof or additions thereto as may ffom fime 0 time be fornished and/or
APPROVED by the ENGINEER. :

() "EMPLOYER" is the party named PT GRAND INDONESIA having its Prncipal
Office of Business at Jalan M H Thamein No. |, Jakaria 10314, Indonesia, represented by
Mr. Frans H Lazaro. Whete in the CONTRACT any reference is made to the term
*Oramer”, such term shall mean and be deemed 2 reference made 1o "EMPLOYER” save
unless the contexi shall otherwise require.

(o) "EMPLOYERS MATERIAL(SY means azll materials, machinerics, plant,
equipments, apparatis, poods and all other things supplied by the EMPLOYER and
which shall be intended {0 form or be forming part of the PERMARNENT WORKS by the
CONTRACTOR.

{py "EMPLOYERS OTHER CONTRACTOR{SY" means the person{s), lirm{s} or
company(ies) other than the CONTRACTOR who may be employed by the EMPLOYER
under separate contract(s) and be present on the SITE or otherwise, to carmv out works or
to supply goods and materials or othervise pursnant o the PROJECT, simuhaneously,
conternporaneously, segquentially or otherwise with the WORKS underiaken by the
CONTRACTOR and with whom the CONTRACTOR shall pursuant to the CONTRACT
be required 1o hatse, work, coordinate, cooperate and all of the bke.

(q) "EMPLOYER'S OWN FORCE(S})" means the person{s}, firm(s) or company(ies) of
the EMPLOYER who will at the discretion of the EMPLOYER be present on the SITE
arotherwise, to catry out works or fo supply goods and materials or otherwise pursuant (o
the PROJECT, simultancously, contemporanecusly, sequentially or otherwise with the
WORKS undertaken by the CONTRACTOR and with whom the CONTRACTTOR shall
pursuant to the CONTRACT be required to fiaise, work, coordinate, cooperate and all of
the like.

{ry "ENGINEER" means PT CIPTA KARYA BUMI INDAH or other cogincer
appuinted from tine © time by the EMPLOYER and notified in writing to the
CONTRACTOR to act as ENGINEER for the purposes of the CONTRACT in place of
the ENGINEER. so designated.

(s} "ENGINEER'S REPRESENTATIVE" means the person or persens as may be
appointed from time fo time by the ENGINEER or the EMPLOYER (o act as
ENGINEER'S REPRESENTATIVE for the purposes of the CONTRACT and whose
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CONDITIONS OF CONTRACT

authority is defined in Sub-Clause 2.2,

{) "FORM OF AGREEMENT® means the form of agreement entered o and executed
by the EMPLOYER and the CONTRACTOR for the CONTRACT, as referred fo in
Sub-Clause 9,1,

{0} "INSPECTOR" means the ENGINEER'S authorized representatives assigned to make
detailed inspections of the performance of the CONTRACT by the CONTRALTOR.

(¢} "BNSTRUCTION" means a witten order or an informal written / verbal order
subsequently confirmed formally in writing, issued by the ENGINEER to the
CONTRACTOR requesting work to be performed in accordance with the CONTRACT
including all variations or changes that do mot involve any adjustment in the basis of
payment. Directives will include order to start, stop and resume work and orders to
perform work under any contingent item in the CONTRACT,

{w) "LETTER QF INTENT* means the EMPLOYER'S letter of intent to the
CONTRACTOR whereby the CONTRACTOR shall upon receipt of the same, be
immediately bound by the terms and conditions of the CONTRACTT.

(x) "MATERIALS" means all materials, machineries, plants, equipments, apparatus,
goods and all other things supplied by the CONTRACTOR and which are intended o
form or be forming part of the PERMANENT WORKS.

{y} "NOTICE TC PROCEED" means writtcn notice from the EMPLOYER or the
ENGINEER fo the CONTRACTOR to proceed with the WORKS, including, where
applicalsde the DATE(R) FOR COMPLETION, the date of commencement of the
CONTRACT, prior to which no WORKS or any part thereof under thie CONTRACT
shall be perrmitted nor will such be recognized or honored under the CONTRACT, The
NOTICE TO PROCEED may al the discretion of the EMPLOYER or the ENGINEER be
incarporated in the LETTER OF INTENT,

{z) "PERFORMANCE BOND" means the on-demand banker's security furnished by the
CONTRACTOR'S surely i order to guaraniee the CONTRACTOR'S performance of
duiies, obligations and respongibilities in accordance with the CONTRACT.

(a2} "PERMANENT WORKS" means oll permanent works 1o be executed and
maintained and guaranteed in accordance with the CONTRACT including all vanations.

{ab} "PROJECT" means the project identihed and named in e FORM OF
AGREEMENT and where the WORKS herein this CONTRACT are intended 1o be pant
thercof.

(acy "SCOPE OF WORKS" means all the WORKS 1o be wndertaken by the
CONTRACTOR under the CONTRACT and which shall be inclusive of ali ancillary and
other works whether shown, deseribed or mentioned or not in the SPECIFICATIONS,
DRAWINGS, BILL OF QUANTITIES or anywhere in the CONTRACT, which are
either necessary to carry out and bring to completion the WORKS or which may becone
necessary to overcome difficulties to achieve completion of the WORKS or which may
be deemed necessary pursuant to good engineering or construction practice as shall be
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1.4

CONDITIONS OF CONTRACT

determined by the ENGINEER.

(ad) "SITE" means the land and other places where the WORKS are to be executed or
carried out and any other land(s) and place(s) provided by the EMPLOYER for the
purposes of the CONTRACT.

(ae) "SPECIFICATION(S)" means all specifications referred to in the CONTRACT and
all and any modifications thereof or additions thereto as may from time to time be
fumnished and/or APPROVED by the ENGINEER.

(af) "TEMPORARY WORK(S)" means all temporary works of every kind required for
the design and engineering (if any), supply, installation, testing, commissioning,
maintenance and guarantee of the WORKS.

(ag) "WORKS" means all works to be performed / provided by the CONTRACTOR
under the CONTRACT and shall include both the PERMANENT WORKS and
TEMPORARY WORKS as hereinafter defined by the CONTRACT.

Singular and Plural

Words indicating the singular also include the plural and vice versa where the context
requires. Any words capitalized shall have the meanings assigned under Sub-Clause 1.1
and which shall also have similar meanings to the same words but not capitalized if the
context so reasonably requires.

Headings or Notes

The headings and marginal notes in these CONDITIONS OF CONTRACT shall not be
deemed to be part thereof or be taken into consideration in the inlerpretation or
construction thereof or of the CONTRACT.

Cost

The word "cost” shall not include overhead costs and profits whelher on or off the SITE.

Reference to Clause(s) and Sub-Clause(s)

Save unless othenwvise provided:

(a) any reference made in these CONDITIONS OF CONTRACT as to any Clause(s) shall
mean and be deemed 1o be a reference made to the respective Clause(s) and all the

respective relevant Sub-Clause(s) thercunder in these CONDITIONS OF CONTRACT;
and

(b) any reference made in these CONDITIONS OIF CONTRACT as to any Sub-Clause(s)

shalt mean and be deemed Lo be a reference made to the specific respective Sub-Clausc(s)
in these CONDITIONS OF CONTRACT.
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CONDITIONS OF CONTRACT

ENGINEER AND ENGINEER'S REPRESENTATIVE

2.1

Engineer's Power and Dutles

The ENGINEERS powers and dulies ae limited to administration only in
implementation of his responsibiliics under the CONTRACT, Save unless athermse
provided in the CONTRACT, the ENGINEER shall have no authority to relieve the
CONTRACTOR of any of hiz duties, obligations, responsibilities and Gabilities under the
CONTRACT,

In addition to the powers which are expressly assigned to the ENGINEER in this
CONTRACT, the ENGINEER shall also have all the powers assigned to the
ENGINEER'S REPRESENTATIVE in the CONTRACT.

Without prejudice to any of the powers and authorities of the ENGINEER vested herein
the CONTRACT, the ENGINEER may also from time 10 ime in writing delegate to the
ENGINEER'S REPRESENTATIVE any of the duties, powers and authorities vested in
the ENGINEER and the ENGINEER may at any time revoke such delegation, Any such
delegation or revocation shall be in writing and shall not take effect until a copy thereof
has been delivered to the EMPLOVER and the CONTRACTOR. Anywritten instruction
or approval given by the ENGINEER'S REPRESENTATIVE to the CONTRACTOR
within the terms of such delegation, but not otherwise, shall have the same effect as
though if had been given by the ENGINEER. Provided always that.

{a} any failure of the ENGINEER'S REPRESENTATIVE (o approve or disapprove any
work or malerials or otherwise under the CONTRACT shall not prejudics the power of
the ENGINEER therezfter to disapprove such work or materials or otherwise and (o order
the pulling dows, removal, replacenent or breaking up thereof]

{b) if the CONTRACTOR shall with valid reasons, become dissatisfied by reason of any
decision of the ENGINEER'S REPRESENTATIVE he shall be entitled to refer the
malier to the ENGINEER, who shall thereapon confirm, reverse or vary such decision.

INSTRUCTIONS given by the ENGINEER shall be in writing, provided that if for any
reason the ENGINEER considers i necessary to give any such INSTRUCTIONS orally,
the CONTRACTOR shall comply with such INSTRUCTION. Confirmation i writing
of such oral INSTRUCTION given by the ENGINEER, whether before or after the
carrying out of the INSTRUCTION, shall be deemed to be an INSTRUCTION widun the
meaning herein. Provided further that if the CONTRACTOR, withip no later than seven
{7} days, confirms in writing to the ENGINEER any oral INSTRUCTION of the
ENGINEER and such confirmation is vot contradicted tn writing within foutteen (14}
days by the ENGINEER, it shall be deemed to be an INSTRUCTION of the ENGINEER,

Engineer's Representative

The ENGINEER'S REPRESENTATIVE shall be responsible to the ENGINEER and his
duties are to watch and supervise the WORKS and to test and examine any materials to
be used or workmanship employed in connection with the WORKS,

The ENGINEER'S REPRESENTATIVE shall have no authority o relicve the
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CONDITIONS OF CONTRACT

CONTRACTOR of any of his duties, obligations, responsibilities or liabilities under the
CONTRACT nor, except as expressly provided hereunder or clsewhere in the
CONTRACT, to order any work involving delay or any extra payment by the
EMPLOYER, nor to make any variation of or in the WORKS.

Engineer’s Requirement of Emplover's Approval

In exercising his duties pursuant to Clauses 5, 40, 44, 51, 52, 33, 56, 58, 61, 63 and 65
hereof, the ENGINEER shall seek and acknowledge receipt of the EMPLOYER'S
approval and wriften consent prior to exercising his power under this CONTRACT,

ASSIGNMENT AND SUB-LETTING

3.1

4.1

Save unless only with the prior written consent of the EMPLOYER,, the CONTRACTOR
shall not:

() assign the CONTRACT in whole or n part thereo!, or arty benefit or interest therein
or thereunder, other than by a charge in favor of the CONTRACTOR'S bankars of any
monies due or 1o become due under this CONTRACT;

{b) make arrangements for the vicarious performance of any of his duties or functions
under {he CONTRACT by any other persen, nor shall any receiver or liquidator of the
CONTRACTOR be entided 1o capry out such dutties or functions.

However without prajudice 1o the aforesaid, the CONTRACTOR shall ackoowledge and
accept that the EMPLOYER shall be entitled, at any time, to assign this CONTRACT in
whaole or 0 part thereof, or any benelit or interest therein or thereunder to any other
company and/or fmancial jnstiudion,

Sub-letting

The CONTRACTOR shall not sub-let the whaole and any part of the WORKS except
where otherwise provided by the CONTRACT. The CONTRACTOR shall not sub-let
any part of the WORKS without the prior written conseni of the ENGINEER, which shall
not be unreagsonably withheld, and such comseny, if given, shall nol relieve the
CONTRACTOR from any duty, obligation, responsibility or lHability under the
CONTRACT and the CONTRACTOR shall be responsible for the acts, defaulis and
negligence of any sub-contractors, his agents, servanis or workmen as fully as i they were
the acts, defaults or negligence of the CONTRACTOR, kis agents, servanis or workmen.
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CONDITIONS OF CONTRACT

CONTRACT DOCUMENTS
51 Languase and 1aw

3.2

{a} Lanpuage

The English Language and meuric system of weights and measures shall be vsed in all
correspondence and matters relating to the CONTRACT. The CONTRACTOR'S
representative{s) shall be able to speak and write in the English Language proficiently and
fluently so as to be able o make themselves understood clearly by the EMPLOYER,
ENGINEER and the ENGINEER'S REPRESENTATIVE, and in retum be able to
understand thern clearly,

(b) Law ‘

The CONTRACT shali be deemed to have bren made in and shall be construed aceording
to the Laws of Republic of lndonesia. This condition applies to any Local or Foreign
Contractar who participates in whatever manner in this CONTRACT and consents to be
issued in any court or tribunal of competent jurisdiction within the Republic of Indonesia
on any question or matter arising from the docunients, award and implementation of the
CONTRACT. For this purpase any Office, Agents or Representative(s) of the said
Foreign Caontracior present in the terrdtory of the Republic of Indonesia is authorized to
receive process summons on behalf of the Foreign Contractor where notwithstanding any
restriction or Himitation imposed by the said Foreign Contractor upon its Officers, Agents
or Representative(s).

For the avoidance of doubt, in the event any of the provisions of the CONTRACT shall
be held to he illegal, unenforceable, nvalid or the like, such illegality, unenforceability,
mvalidity and the like shall not affect nor prejudice the CONTRACT as a whole but the
same to the gxtent that it shall be so illegal, unenforceable, nvalid or the like, shall be
independently severed or severable from the CONTRACT and the other remaining
provisions therete or of the CONTRACT shali continue unaflecied and without anv
prejudice therefor,

Type and Extent of Conjract

The CONTRACT comprises the due care and diligent design and enginecring (il any),
supply, installation, testing, commissioning, maintenance and guarantee of the WORKS:
the provision of all fabor, MATERIALS, CONSTRUCTION PLANT, TEMPORARY
WORKS: the provision of everything necessary for the due care and diligent use of and
mcorporation of the EMPLOYER'S MATERIALS into the WORKS,; the coordination,
cooperating and linison with the EMPLOYER'S OTHER CONTRACTORS and the
EMPLOYER'S OWN FORCES, and the provisions of everylbing whether of a temporary
or permanent nature and which shall be the best of their respective kinds, required in aid
for such design and enginecring (if any), supply, installation, testing, commissioning,
mainicnancs and guaranies so far as the necessity for providing the same s specified in or
reasonably (o be inferred from the CONTRACT, all to the satisfaction of the ENGINEER,

The CONTRACT is & fixed hump sum contract and for the duration of the CONTRACT
and the CONTRACT PERIOD, the CONTRACT SUM (and all rates and prices therein}
is and shall remam fixed and firm, and inclusive of all ancillary and other works and
expenditures, whelber separalely or specifically mentioned or described in the
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5.4

6.

62

CONDITIONS OF CONTRACT

CONTRACT or aot, which are either necessary to carry out and bring to completion the
WORKS or which may become necessary to overcome difficulties before completion.
Save as otherwise expressly provided in the CONTRACT, there shall be no change in the
amount payable by the EMPLOYER 1o the CONTRACTOR.

Dlocuments mutually explanatory

Save unless otherwise expressly provided, the provisions of the CONDITIONS OF
CONTRACT shall prevall over those of any other documents forming part of the
CONTRACT. Subject 1o the foregoing, all documents of the CONTRACT shall be read
and construed as a whole and no other special priority except that accorded by laws
governing this CONTRACT as provided in Clause 5.1, shall apply.

Ambiguities or Discrepancies

Subject always to Clapse 3.3, incase of ambiguities or discrepancies or inconsistencies or
teasonably apparent errors or any of the like between the several documents forming the
CONTRACT or in any drawings, schedules or other design or constructional data 1ssued
by the ENGINEER as 1o the precise extent or nature of the works to be carried out by the
CONTRACTOR or otherwise, the CONTRACTOR shall give urgent sotice in writing of
the same with all necessary supporting details not later than three {3) days upon the
CONTRACTOR'S dissovery of any diserepancies, Provided always that such notification
by the CONTRACTOR and the ENGINEER'S satisfaction that the CONTRACTOR has
used all reasonable endeavors (o mitigaie any effects in conseguence, shall be a condition
precedent to any of the CONTRACTOR'S nights which may arise by reason of this
Sub-Clause 54,

The ENGINEER shaill propose o the EMPLOYER ang the CONTRACTOR appropriate
INSTRUCTIONS in writing in regard thereto.  The EMPLOYER and the
CONTRACTOR shall thereupon, within one {1} week of receipt thereof from the
ENGINEER, inform the ENGINEEK in writing of any non-acceptance, or disagreement
with the proposed INSTRUCTION failing which the INSTRUCTION shall be deamed
nutually agreed by the EMPLUYER and the CONTRACTOR and the ERGINEER shall
so nstruct the CONTRACTOR,

Custedy of Drawings

The DRAWINGS prepared by the CONSULTANTS for the WORKS shall remain in the
sole cusiody of the ENGINEER, but twe (2) copies thereof shall be furnished to the
CONTRACTOR free of charge. The CONTRACTOR shall provide and rmake at his own
experse any further copies requived by him. At the completion of the CONTRACT (or
garlier in the event of any tenmination of the CONTRACT), the CONTRACTOR shall
retum to the ENGINEER all DRAWINGS provided under the CONTRACT,

One Convof Drawines o he kent on Sie

One (1) copy of the DRAWINGS, furnished to the CONTRACTOR as aforesaid, shall be
kept by the COMTRACTOR on SITE and the same shall at all reasonable times be
available for inspection anduse by the ENGINEER and by any other person(s} suthorized
by the ENGINEER in writing.
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Disruntion of Progress

The CONTRACTOR shall without prejudice to his duties, obligations, respoosibilities
and liabilities uader the CONTRACT, give adequate writien notice to the ENGINEER.
whenever planning or progress of the WORKS is Tikely to be delayed or disrupted or
affected. In the event delay or distuptions to the WORKS may be due (o insufficient
drawings or delay in the issnance of instructions or approval the CONTRACTOR shall
immediately serve written notice to the ENGINEER seeking any further drawing or order,
including a direction, instruction or approval.

The written notice shall include details of the drawings or order required and of why and
by when it is required and of any delay of disruption likely to be suffered if 1t s Iate. The
EMNGINEER on receipt of the written natice shall issue any further drawings, or order
including a direction, instruction or approval within a reasopable time. Provided always
that notwithstanding whatsoever reasons or causes which give rise to delays or disruptions
to the progress of the WORKS, the CONTRACTOR wall not be entitled and shall be
deemed 1o have waived all rights as {o any costs, compensations or rgimunerations thereof.

Delays (Drawings)

If, by reason of any failure or inability of the ENGINEER to issue within a fime reasonable
ix alt the circumstances any drawing or order including a direction, instruction or approval
requested by the CONTRAUTOR in accordance with Sub-Clause 6.3, the
CONTRACTOR suffers delay then provided always that notification by the
CUONTRACTOR has been served in acoordanse with Sub-Clause 6.3 and the ENGINEER
is satisfied that the CONTRACTOR has used all reasonable endeavors o niitigate any
effscts in consequence, the EMGINEER shall take such defay mto acoount in detemaining
aryy exiension of time to which the CONTRACTOR 15 entitied under Clause 44 hereof.

Drawings. Reports. Documents subinitted by the Contractor

The CONTRACTOR shall himself prepare and subinit for the approval of the
ENGINEER, all drawings, investigation reports and all other documents for the use of the
WORKS in accordance with the requirenient of the CONTRACTS.

Further Drawinges and Instructions

The ENGINEER shall bave the power aud awthority to supply © the CONTRACTOR
[fom Ume to tme, during the progress of the WORKS, such fwther drawings,
specifications and instructions as shall be necessary prepared by the CONSULTANTS or
otherwise, for the purpose of the proper and adequate design, construction, completion,
matnicnance and guaraniee of the WORKS. The CONTRACTOR shall carry out and be
bound by the same.

Penmanent Works desisned by Contractor

The CONTRACTOR shall submit the following to the ENGINEER for APPROVAL, any
part(s) of the PERMANENT WORKS designed by the CONTRACTOR under the
CONTRACT:
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{a) such drawings, specificalions, calcufations and other information as shall be fecessary
to satisfy the ENGINEER zs to the suitability and adequacy of the CONTRACTOR'S
design:

{b) all drawings, specifications, caleulations and other information related to the erection
of the WORKS 1o be camied cut at the discrerion of the EMPLOYER by the
EMPLOYER'S OWN FORCES and/or EMPLOYER'S OTHER CONTRACTORS, as
shail be necessary to satisfy the ENGINEER:

{i) as 1o the sultability and adequacy of the CONTRACTOR'S design for purposes
of handling, erection, installation and the like as part of the PROJECT,; and

(if) as to the proper integration, interphasing, coordination and the like as part of
the PROJECT.

{c) operation and maintenance manuals together with drawings of the PERMANENT
WORKS as completed, in sufficient detail 1o enable the EMPLOYER to operate,
maintain, repalr, rectify, dismantle, reassemble snd adjust the PERMANENT WORKS
incorporating that design. Save unless otherwise decided by the ENGINEEK at his
discretion, the WORKS shali not be considered 16 be compieted for the purposes of taking
over in accoidance with Clause 48 herenf untii such operalion and maintenanes manvals,
togethier with as-built drawings on completion, have been submitted to and APPROVED
by the ENGINEER,; and

{(d) any ather drawings, specifications, caiculations, informatian and the fike as may be
reasonably required by the ENMGINEER,

Without prejudice to the CONTRACTORS dutics, obligations, responsibililies and
labilities insofar as the same relalcs dircclly or Indirectly lo the design by the
CONTRACTOR, the design and palent rights and ali copyright thereto, shall become the
property of the EMPLOYER upon APPROV AL by the ENGINEER.

Responsibility unaffected by Aoproval

APPROVAL by the ENGINELER reauired under the CONTRACT, stall not relicve the
CONTRACTOR of any of his duties, obligations, respoasibilities and liabilities under the
CONTRACT.

Malntenance of Secrecy

The CONTRACTOR shall treat the CONTRACT and evervthing contained therein as
private and confidential and shall not wse the same for any purpose other than for the
WORKS. In particular, the COMTRACTOR shall at no time without the prior svritten
consent of the EMPLOYER, disclose or publish any information, drawings or
photographs concermning the WORKS or allow the same to come to the knowledgz and/or
is; the possession of any third party.
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GENERAL OBLIGATIONS

8.1

8.2

9.1

101

Coniractor’s General Responsibilities

The CONTRACTOR shall, subject to the provisions of the CONTRACT and with dus
care and diligence carry out the design and engineering (if any}, supply, inswallation,
testing, commissioning, maintenance and guarantee of the WQRKS and provide all lahor,
including the supervision thercof, MATERIALS, CONSTRUCTION PLANT,
TEMPORARY WORKS and all other things, whether of a temporary or permanent
nature, and which shall be the best of their respective kinds required in and for the
WORKS, so far as the necessity for providing the same s specified in or is reasonably to
he inferred from the CONTRACT, alf Lo the satisfaction of the EMPLOYER and the
ENGINEER. The CONTRACTOR'S obligations as aforesaid shall extend to the use of
and the incorporation of EMPLOYER'S MATERIALS into the WORKS, if applicable,

Site Cperations and Methods of Construetion

The CONTRACTOR shall, take full responsibility for the adequacy, stability and safety
of all operations at SITE andfor CONTRACTOR'S FACTORY and methods of
construgtion for the WORKS.,

Fonn of Agreement

The CONTRATUTOR shall when called upen so (¢ do enler into and execite 2 FORM OF
AGREEMENT to be prepared and completed by the ENGINEER, in the form annexed in

the Tender Documents with such modificaiions as may he necessary as degiced by the
ENGINEER.

Performance Bond

Prior o the formalization of the CONTRACT but in any case not later than foureen (14)
days of the daic of the LETVER OF INTENT, the CONTRACUTOR shall submit to the
EMPLOYER, a PERFORMANCE BONMD in the scceptable form of a guarantes as
annexed herein these CONDITIONS OF CONTRACT, drawn through 2 Bank acceptable
1o the EMPLOYER for an amaunt of ten percent (309%) of the CONTRACT SUM a5
secuity for due performance by the CONTRACTOR of each and every duty. obligation,
responsibility and liapility owing by the CONTRACTOR to the EMPLOYER whether of
a cantractual or lortious nature or olhenwise.

Forfeirure of Performance Bomd

In the event the CONTRACTOR fails 1o exesuie the CONTRACT or to complets the
WORKS 1o the satisfaction of the EMPLOYER and the ENGINEER for whatever reason
then the PERFORMANCE BOND will be forfeited and become e property of the
EMPLOYER who niay either by itseH or appoint and pay others to undertake or finish the
WORKS or to be otherwise dealt willy by the EMPLOYER. The forfelting of the
PERFORMANCE BOND shalt not prejudice the EMPLOYER'S other rights and elaims
under the CONTRACT and/or the laws governing the CONTRACT.
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Validity / Release of Performance Bond

The PERFORMANCE BOND shall be valid until the expiry of fourteen (14) days afier
the issuance of the Certificate of Practical Completion or the issuance of the last
Certificate of Practical Completion in the event where more than one {1} Certificate of
Practical Completion are (o be issued, all pursuant to Clause 48, Subject 1o the deduction
of any proper claims by the EMPLOYER, the PERFORMANCE BONII or recoverable
balance thereof shall be returmed to the CONTRACTOR upon satisfactory performance
of the whole of the WORKS.

Cost of Performance Bond

The cost of the PERFORMANCE BOND shall be at the expense of the CONTRACTOR.
The CONTRACTOR shall submit the PERFORMANCE BOND to the EMFPLOYER as
one of the conditions precedent to claiming any payment under the CONTRACT,

Inspection of Site and Other Factors affectine Tender

The EMPLOYER shall have only made available to the CONTRACTOR before the
submission by the CONTRACTOR of his tender, such data on hydrological and
subsurface conditions as shall have been obtained by or on behalf of the EMPLOYER
from investigations undertaken relevant to the WORKS. The EMPLOYER is not
responsible for the accuracy and/or completensss of the information, Such information is
ouly given as a guide (0 the CONTRACTOR, and the CONTRACTOR shall be
responsible for his own interpretation thereof,

The CONTRACTOR shall also be deemed 1o have inspecied and examined the SITE aad
tte surroundings and iwnlormation available in connection therewith, and o have satisfied
himself, before submitiing his tender and entering info contract with the EMPLOYER, as
to:

{a} the form and nature thereof, mcluding the sub-surface condinons:
{b} the hydrolozica! and climatic conditions;

{c) the extent and nature of everything necessary for the completion of the WORKS
thercon the SITE {or for the delivery and unloading therelo the SITE in the event WORKS
are carricd ouf at the CONTRATUTOR'S FACTORY) and the remedying of any defects
thergin,

(d) the means of access to the SITE and the accommodation he may require and. in general,
shall be deemed to have obtained all necessary information, as to risks, contingencies and
all ather eircumstances which may influence or affect his tender; and

(e} the CONTRACTOR shall be deemed 1o bave based his tender on the data made
available by the EMPLOYER and on his own inspection and examination, all as

aforementioned.

ardd, in general, shall be deemed to have obtained all necessary information, as 10 risks,
contingencies and all other circumstances which may influence or affect his 1ender.
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The CONTRACTOR shall also be deemed to have satisfied himself as regards existing
roads, rivers, rallways, or other means of communication wath and aceess to the SITE, the
contours thereof, the risk of injury or damage to property adiacent to the SITE or to the
occupiers of such property, the nature of the materials (whether natural or otherwise} to be
excavated, the conditions under which the WORKS will have to be carried out, the supply
of and the conditions affecting labor, the facilities for obtaining any things whether ¢r pot
for incorporation and generally to have oblained his own information on all matters
affecting the execution of the WORKS and the prices tendered therefore.

No claim by the CONTRACTOR for additional payment will be allowed on the ground
of any misunderstanding or misinterpretalion in respect of such matler nor shall the
CONTRACTOR be released from any risks or obligations imposed on or undertaken by
him under the CONTRACT on atiy such ground or on ground that he did not or could naot
foresee any matier which might affect or have affecied the execution of the WORKS.

Sufficiency of Tender

The CONTRACTOR shall be deemed (¢ have satisfied himself before tendering and
entering into contract with the EMPLOYER, as to the correctness and sufficiency of his
tender for the WORKS, the CONTRACT SUUM and of the rates and prices stated in the
priced BILL OF QUANTITIES and the Schedule of Rates and Prices, if any, which rates
and prices shall, except in so far as it is otherwise provided in the CONTRACT, cover ail
his obligations under the CONTRACT and all matters and things necessary for the due
care and diligent design, engincering, fabrication, supply, storage, delivery, testing,
maintenance ard guarantee of (he WORKS aod the remedying of any defects therei
tncluding but not limited 1o all duties, obligations, responsibilities and liabilides of the
CONTRACTOR related and as regards o other contractars op SITE (including hut may
not be himited to EMPLOYER'S OTHER CONTRACTGRS and EMPLOYER'S OWNM
FORCES) and the use of EMPLOYER'S CONSTRUCTION PLANT and EMPLOYER'S
MATERIALS.

Waorks to be to the Satisfaction of Emsiover and Enginesr

The CONTRACTOR shall carry owf the design and engincering (if s}, supply,
wstallation, testing, commissioning, mainienance and guarantee of tie WORKS and
remedy any defects therein in strict aceordance with the CONTRACT and to the
satisfaction of the EMPLOYER and the ENGINEER, and shall compiy with and adhere
strictly to the ENGINEER'S instructions and directions on any matter whether memtioned
in the CONTRACT or not, touching or conceming the WORKS. The CONTRACTOR
shall take instmactions and directions only from the ENGINEER or. subject to the
limitations referred (o in Clause 2 hereof. from the ENGINEER'S REPRESENTATIVE.

Without prejudice to any provisions in the CONTRACT, if within seven {7} days upon
issuanice of a written potice from the ENGINEER or, subject to the imitations referred to
in Clause 2 hereof, from the ENGINEER'S REPRESENTATIVE requiring the
CONTRACTOR to comply with instructions and directions and the CONTRACTOR
fails to do so, the EMPLOYER may by itse!f or employ other contraciors al the
EMPLOYER'S discretion, 10 do so under the supervision of the ENGINEER and may
proceed to deduct all costs, expenses and damages of doing so fom the CONTRACTOR
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from monies due or to be due to the CONTRACTOR. under the CONTRACT or
recoverable as a debt due from the CONTRACTOR to the EMPLOYER, 2l at the
discretion of the EMPLOYER.

Program to be Submiited

The CONTRACTOR shall sobmit 1o the ENGINEER within 2 (two) weeks from date of
LETTER OF INTENT, a program for the WORKS in a foun acceptable 1o the
EMNGINEER., The CONTRACTOR shall alse submit to the ENGINEER the deisiled
weekly program showing day-to-day operations and planned manpower loadings for
major activities.

The CONTRACTOR shall whenoever required by the ENGINEER or the ENGINEER'S
REPRESENTATIVE alse provide tn writing for his information a general description of
the arrangements and methods which the CONTRACTOR proposes to adopt for the
design and enginsering {(if any}, supply, install, test, commission, maintain and guaranies
of the WORKS.

All program and methods of construction, etc shall be subject to the approval of the
EMNGINEER but whose approval shall not prejudice the CONTRACTOR'S dulies,
obligations, responsibilities and Habilities under the CONTRACT. There shall be no
clains for any extension of time for completion nor for 2ny inereased costs and expenses
oceasioned by any changes required to the program and/or methed of construction as may
be required by the ENGINEER.

Program to be Furmished

Hat aiy time it should appear to the ENGINEER thal the aclual progress of the WORKS
does not conform to the approved program seferred to in Sub-Clause 14.1, the
CONTRACTOR shalt produce, at the request of the ENGINEER, a revised program
showing the modifications to the approved program necessary to ensure compleuon of the
WORKS within the DATE(S) FOR COMPLETION.

Contraclor notrelieved of Dulies or Responsibilitics

The submission to and approval by the ENGINEER of such program or the submiting of
such particulars shall not relieve the CONTRACTOR of any of his duties, obligations,
responsibilities or habilides under the CONTRACT.

Contracior's Superintendence

The CONTRACTOR shall provide all necessary superinlendence during the construction
of the WORKS and as long thereafier as the ENGINEER may consider pecessary for the
proper fulfilling of the CONTRACTOR'S duties, obligations, responsibilities and
liabilities under the CONTRACT.

The CONTRACTOR, or a competent and authorized agent or representative approved of
in writing by the ENGINEER, which approval may at any time be withdrawn, is 1o be
constantly on the WORKS and shall give is whole time to the superintendence of the
same. If'such approval shall be withdrawn by the ENGINEER, the CONTRACTOR shall,
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as soon as is practicable, having repard to the requirsment of replacing him as hereinafter
mentioned, after recelving written notice of such wilhdrawal, remove the agent from the
WORKES and shall not thereafter employ him again on the WORKS in any capacity and
shall replace him by another agent approved by the ENGINEER.

Such anthorized agent or representative shall receive, on behalf of the CONTRACTOR
directions and instructions from the ENGINEER or, subject to the limitations of Clanse
2, from the ENGINEER'S REPRESENTATIVE.

Contractor's Emplovees

The CONTRACTOR shall provide and employ on the SITE andlor the
CONTRACTORS FAUTORY in connection with the execution of the WORKS and the

remedying of any defects therein during the maintenance and/or guarantee of the
WORKS:

(2) only such fechnical assistants as are skitled and experienced 1n ihewr respective trades
and such sub-agents, foremen and leading hands as are competent to give proper
gapervision to the WORKS, and

(b} sueh skilled, semi-skilled and unskilled iabor as 1s necessary for the proper and timely
fulfilling of the CONTRACTOR'S obligations under the CONTRACT,

Al CONTRACTOR'S employees approved by the EMPLOYER 7 ENGINEER shall not
be removed fiom the CONTRACT except only with the writlen approval of the
EMPLOYER [ ENGINEER,; otherwise the ENGINEER may procesd fo reduce the
amount of preliminanes mcluded in the CONTRACT SUM.

Eneincer af Libertv to Oliest

The ENGINEER shall be ai liberty to object to anéd require the CONTRACTOR 10
remove forthwith from the WORKS any person employed by the CONTRACTOR who,
in the opinion of the ENGINEER, misconducts himself, or is incompetent or negligent in
the proper performance of s duties, or whose presense on SITE and/or on
CONTRACTOR'S FACTORY s vtherwise considersd by (he ENGINEER 10 be
undesirable, and such person shall not be again employed upon the WORKS without the
written permission of the ENGINEER. Any person so removed from the WORKS shall
be replaced as soon as possible by a compeent substiute approved by the ENGINEER,

setting-cut

The CONTRALUTOR shall ke responsible for,

(a) the true and proper setting-oul of the WORKS in relation 1o original points, lines and
levels of reference given by the ENGINEER in writing;

{b} the correctness, subject as above mentioned, of the position, levels, dimensions and
alignment of all parts of the WORKS; and

{¢} the provision of all necessary instruments, appliances and labor in connection
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{herewith.

If, at any time during the progress of the WORKS, any error shall appear or anse in the
position, levels, dimensions or slignment of any pat of the WORKS, the
CONTRACTOR, on being required so to do by the ENGINEER, shall, at his own cost,
reclify such error to the satisfacton of the ENGINEER, unless such error is based on
incorrect data supplicd in writing by the ENGINEER and provided ahvays that the
ENGINEER 15 satisfied thai the CONTRACTOR has mitigated any offects thersto, in
which case the expense of rectifying the same shall be bome by the EMPLOYER.

The checking of any seiting-out or of any fine or level by the ENGINEEK shatl not inany
way relieve the CONTRACTOR of his responsibility for the correciness thereof and the
CONTRACTOR shali carefully protect and preserve all bench-miarks, sight-rails, pegs
and other things used in setting-out the WORKS.

Boreholes and Exploratory Exeavation

Not Applicable,

Safety, Security and Prowction of {he Envirsnment

The CONTRACTOR shall, throughout the design and engineering (if any), supply,
installation, testing, commissioning, mainicnance and guaranice of the WORKS in the
event the same shall be executed on S8ITE, and the remedying of anw defects therein:

{2} have full regard for the safety of all entitled 1 be upon the SITE and keep the SITE and
the WORKS in an grderly state appropriate o the avoidance of danger 1o such persons;
and

{b) provide and maintain a1 his own cost Hghts, suards, fencing, waming signg and
waiching, when and where necessary or required by the ENGINEER or by any duly
constituted authority, {or the protestion of $he WORKS or for the safely and convenience
of the public or others; and

() take all reasonable steps to protect the environment on and off the SITE and to avoid
damage or nuisance 0 persons or w0 property of the public or others resuliing from
pollution, noise or ather cause arising as a consequence of the CONTRACTOR'S
methods of operation,

Provided ahwvays that the principles berein this Sub-Clause 19.1 shali continue to apply
where applicable i (he event of WORKS camied out at the CONTRACTOR'S
FACTORY.

Contraciors Respongibilities on Safery. Securiiv and Protection of the Ervironmen: with
Other Conlraclors

For the avoidance of doubt and without prejudice {o any provision in the CONTRACT,
the CONTRACTOR shall 1o the extent the WORKS or any part thereof shall be
performed on SITE, acknowledge and accept that the EMPLOYER has engaged and/or
will engage BMPLOYER'S OTHER CONTRACTORS and EMPLOYERS OWN
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FORCES who will be in the occupation of the SITE at the same time 2z the
CONTRACTOR is carrying out his CONTRACT and i this respect, the
CONTRACTOR shall be required to liaise, work, coordinate, cooperate, supervise and all
of the ke with the same {o ensure the compliance of Sub-Clause 19.1. In the event the
provisions therein Sub-Clause 19.1 are not complied with, the ENGINEER'S decision as
to the CONTRACTOR'S proportional or entire responsibility and/or accountability
and/or liability as regards 1o such said non-compliance shall be final, binding on and
conclusive against the CONTRACTOR and the CONTRACTOR shall not be entitled 1o
make any claim against the EMPLOYER in consequence thereto,

For the avoidance of doubt, the principles herein this Sub-Clause 19.2 shalf apply and
continue to bind the CONTR ACTOR notwithstanding that the WIDRKS are carried out at
the CONTRACTORS FACTORY.

Care of Works

From the commencement of the WORKS until the date stated in the Certificate of
Practical Complation for the whole of the WORKS pursuant to Sub-Clause 48.1 hereof|
the CONTRACTOR shall take full responsibility for the care of the WORKS thereof.

Without prejudice to the aforesaid, if the ENGINEER shall issue & Cetificate(s) of
Practical Completion in respect of any part of the PERMANENT WORKS, the care
thereof any part of the PERMANERT WORKS shall pass onto the EMPLOYER from the
date(s) stated in the Certificate(s} of Practical Completion provided abways that the
CONTRACTOR shall take full responsibility for the care of any outstanding works and
the WORKS or part thereof affected thereon or related thereto, which the
CONTRACTOR has urdertaken to fintsh duning the Penad of Maintenance until such
outstanding works are finished.

Besnonsibility o Reetilv Loss or Damage

In case any damage, loss or inury shall happen to the WORKS, or 10 any part ihereof,
from any cause whatsoever, save and except the excepted risks as defined i Sub-Clause
204, while the CONTRACTOR shall be responsible for the care thereof the
CONTRACTOR shall, at his own cost, repair and make good the same, so that at
completion the PERMANENT WORKS shall be tn good order and condilion 2and in
conformity in every respect with the requirements of the CONTRACT and the
ENGINEER'S instruction.

L.oss or BDamaee dus 1o Emplover's Risks

In the event of any such damage, loss or injury happening from any of the excepted nisks.
as described in Sub-Clavse 20.4, the CONTRACTOR shall, if and 10 the exient vequired
by the ENGINEER, repaiv and make good the same 50 thal at completion the
PERMANENT WORKS shall be in goed order and condition and in conformity in every
respect with the reguirements of the CONTRACT and the ENGINEER'S instruction. The
cost for the aforesaid works shall be 1o the account of the EMPLOYER provided always
that it shall be condition precedent thereto that the ENGINEER shall be satisfied that the
CONTRACTOR has carricd out everything reasonably necessary 1o mitigate any eifects
thereto and written notice by the CONTRACTOR has been given to the ENGINEER not
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later thun seven (7) days from the occurrence of the said excepted risks and the works
arising thereio are not due mor attributed or attributable to the CONTRACTOR'S default
in any manner nor arise during any period where the CONTRACTOR is in default.

The CONTRACTOR shall also be liable for any damiage, loss or injury to the WORKS
occasioned by him in the course of any operations carried out by him for the purpose of

compleating any outstanding work ar complying with his obiigations under Clause 49 and
Clause 50.

Excepted Risks

The "excepted risks™ are war, hostilities (whether war be declared or not}, invasion, set of
foreign enemies, rebellion, revolution, insurrection of military or usurped power, civil war,
or disorder, or ionizing radiations or contamination by radio-activity from any nuclear fuel,
ot from any nuclear waste from the consbustion of nuelear fuel.

Insurance of Works and Emplover's Construction Plant

Without limiting the duties, obligations, responsibilities and liabilities of the
CONTRACTOR under Sub-Clause 20,1 nor lhmiting any discretion of the
CONTRACTOR to take up at his own costs and expenses to cover any difference in
conditions and rigks which the CONTRACUTOR shall decide as necessary to cover the
CONTRACTOR'S liabiiities under the CONTRACT, the EMPLOYER shali only insofar
as the WORKS shall be carried owl oa SITE, insure for the benefit of and in the joint
names  of the EMPLOYER, the CONTRACTOR, EMPLOYER'S OTHER
CONTRACTORS, EMPLOYER'S OQWN FORCES and any party(ies) which the
EMPLOYER shall decide 0 be so insured, and all of thoir respecuve sub-contraclors,
against loss or damage and in such manner thal the EMPLOYER, the CONTRACTOR
and all the pariies aforementoned and their sub-contraciors ase covered for the penod
stipulated in Sub-Clause 20.1 and are covered also during the Period of Maintenance for
toss or damage arising from a cause, oceearring prior to the conumencement of the Period
of Mainicnance loss or damage occasioned by the aforesaid parties.

{a) The WORKS for the time being execuled to the CONTRACT SUM or any estimation
thereof as shail be decided by the ENGINEER, or such additional sums as may be selected
by the EMPLOYER, together with the MATERIALS gnd EMPLOYER'S 8IATERIALS
for incorporation in the WORKS af their replacement value.

Third Party Insurance

Without limiting the CONTRACTOR'S duties, obligations, responsibilities and llabilities
under Sub-Clause 22.1 nor linsiting any discretion of the CONTRACTOR (o ke up athis
own costs and expenses to cover any difference in condiuons and risks which the
CONTRACTOR shall decide as necessary to cover the CONTRACTORS [abilities
under the CONTRACT, the EMPLOYER shall only insofar as the WORKS shall be
carried oul on SITE, effect and maintain for the benefit of and iy the joind names of the
EMPLOYER, the CONTRACTOR, EMPLOYER'S OTHER CONTRACTORS,
EMPLOYER'S OWN FORCES and any party(ies) which the EMPLOYER shall decide
to be so insured, and theirrespeciive sub-contractors, Third Party Insurance (not including
Third Party Motor Insurance) covering the legal hability of the parties for sccidental
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injury to persons or accidental loss of or damage to property arising out of the execution
of the WORKS. The insurance shall remain in force dwring the CONTRACT mcluding
the Period of Mainlenance and will be for an indemnity of not legs than any one
occurrence (or series of occurcences ansing out of one source or oniginal cause).

Choice of Tenns and Insurers

The insurance referred 1o in Sub-Clause 21.1 and Sub-Clause 21.2 shali be cffected with
an insurer on terms and conditiong st the EMPLOYER'S discretion. The EMPLOYER
shall, upon the CONTRACTOR'S request, provide the CONTRACTOR with a copy of
such terms and conditions. The CONTRACTOR shall with all due care and diligence
conform to the conditions of the insurances and all reguirements of the insurers in
connection with the settlement of claims, the recovery of losses and the prevention of
accidents and shall bear at the CONTRACUTOR'S own costs and expenses the
consequences, of any failure so 1o do. The CONTRACTOR. shall bear the costs and
expenses of all excesses applying under the said policies {insofar as they directly concern
risks for which the CONTRACTOR is responsibic under the CONTRACT). The
CONTRACTOR shall give immediate written nofice to the EMPLOYER (or an
appointed party} in the event of any loss, damage or liability likely to form the subject of
a claim under the EMPLOYER'S msurances.

Upon the occurrenice of any loss or damage to the WORKS or unfixed MATERIALS
and/or EMPLOYER'S MATERIALS prior to completion from any cauge whatsoever, the
CONTRACTOR shall subject to Clause 20 and wpon the ENGINEER'S instruction.
proceed immediately 1o restore, replace of repair the same free-of-charge to the
EMPLOYER, save oaly that any monies, if and when received, from the ingurance
pursuant to fhis Clause shall be paid in the first place to the EMPLOYER and then
released 1o the CONTRACTOR progressively by installments on the interim eestificates
of the ENGINEER issued pursuant to Clause 58 In proportion to the extent of the works
of restoration, replacement or repaiy but having regard 21so to any dikelv shortiadf or deficyt
in insurance monies so paid and to the CONTRACTOR'S obligaticn as 10 insurance
excesses under Sub-Clause 21 3 which shall be to the CONTRACUTOR'S own account
pursuani thereto,

Sub-Cantractors

The CONTRACTOR shall insert appropriate conditions in bis sub-contracts reflecting the
provisious of Clause 21.

Damage (o Persons and Property

The CONTRATUTOR shall, except if and so far as the CONTRACT provides otherwise,
indemnify the EMPLOYER against all fosses and claims in respectof injury or damage 1o
any person or material or physical damage to any property whaisoever which may arise
directly or indirectly out of or in consequence of the construction, completion,
maintenance and guarantee of the WORKS and against all clauns, proceedings, damages,
costs, charges and expenses whatsoever in respect theresf or in relation thersto,

For the avoidance of doubt and without limiting or prejudicing the generality of this
Sub-Clause 22.1, the aforesaid indemnities given by the CONTRACTOR shall not be
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defeated or reduced by reason of any negligence or omission of the EMPLOYER or
ENGINEER or ENGINEER'S REPRESENTATIVE or any of their respecfive servants or
agents in failing to supervise or conirel amongst others, the CONTRACTOR'S site
operations or methods of working or TEMPORARY WORKS, or to the use of
CONSTRUCTION PLANT, or to detzct or prevent or remedy defective works, or to
ensure proper performance of any other duties, obligations and responsibilitics of the
CONTRACTOR.

Indemaite by Emplover

The EMPLOYER shall indemnify the CONTRACTOR against all claims, proceedings,
damages, cosis, charges and expenses in respect of the following matters:

(a} The right of the EMPLOYER to permit the WORKS or any part thereof to be carried
out on 8jTE,; and

{¢} Injury or damage to persons or property resulting from any act or negleet of the
EMPLOYER, his agents, servanis or other eontractors, not being employed directly or
indirectly by the CONTRACTOR, or in respect of any clatms, proceedings, damages,
costs, charges and expenses in respect thereof or in relation thereio or, where the injury or
damage was contributed (0 by the CONTRACTOR, his scrvants or agents, such part of
the said injury ot damage as may be just and equitable having regard to the extent of the
responsibility of the EMPLOYER, his servants or agents or other contractors for the
injury or damage.

Party_ Insurances

() For WORKS being fabricated and manufactured at the CONTRACTORS FACTORY
the CONTRACTOR shall, without limiting his duties. obligations, responsibilities and
liabilitics under the CONTRACT effest and maintain for she benefit of and in the joint
names of the EMPLOYER and the CONTRACTOR and their respective sub-contractors,

{1} the WORKS upte the CONTRACT StUM;

{ii) Third Party Insurance (not including Third Party Motor Insurance) covering
the fegal lability of (he parties for accidental injury to persons or accidental loss
of or damage 10 proparty arising owt of the execution of the WORKS; and

{iii) transit insurances including but not limited Lo marine cargo insurances and the
like, for the delivery of the WORKS (o SITE 1o cover the value of WORKS for
each transit and/or delivery to SYTE.

The aforesaid insurances by the CONTRACTOR shall rematn in foree during the
CONTRACT including the Perind of Maintenance.

Without prejudice to this Sub-Clause 23.1 (1), the CONTRACTOR'S obligation to insure
under Sub-Clause 23.1 (2} may at the discretion of the ENGINEER, be considered ag
satisfied if the CONTRACTOR shall have already effected such insurances for the
CONTRACTOR'S FACTORY and for all delivery of matenals and goods therefrom,
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based on terms and conditions approved by the ENGINEER but the CONTRACTOR
shall require such sub-contractor(s) to produce, when required, all such policies and
reczipts for payment of the current polices.

{(b) The CONTRACTQR shall effect and maintain policies of Motor Insuranes in respect
of all mechanically propelled vehicles used by him and his sub-contractors on public
highways or SITE access roads or in any circumstances such as to be eligible for
compulsory Motor Insurance with Third Party limits oft

{i) Personal injury {including passenger liability} unlimited

(ii} Property damage - any one accident

Authorized Insurers 7 Joint Insured

The insurance referred o 1o Sub-Clause 23,1 shall be effected with an insurer and on
terms all to be approved by the EMPLOYER whose approval shall not relieve the
CORTRACTOR of any of his duties, obligalions, responsibilities and labiities under the
CONTRACT, and be maimntained in full force and effect at all material fimes. Such
insurance shall be in the joint names of the CONTRACTOR and the EMPLOYER, and
shall inter-afia include all waivers of subrogation against the EMPLOYER, ENGINEER,
ENGINEER'S REPRESENTATIVE and all their respective ageats, servants and the like.

The CONTRACTOR shali, whengver required, produce to the ENGINEER, ar the
EMPLOYER, the policy or policies of insurance and the receipts for currant payment of

premiums,

Sub-Contractors Insurances

In respect of the use by subcontracter(s) of the CONTRACTOR of mechanically
propelled vebicles, the CONTRACTORS aldigation to jnsure under Sub-Clause 23.7 (b)
and Sub-Clause 23.2 shall be satishod if the smid sub-contractor(s) himseif shall have
effected such insurances but the CONTRACTOR shall require such sub-contraciar{s} ta
produce, when required, all such policies and recespts for payvment of the curment polices,

Accident or Injury to Waorkmen

The EMPLOYER shall not be lizble (or or s respect of any damages or compensation
payable at law i respect or 1 consequence of any accident or injury © any workman or
other person in the employment of the CONTRACTOR or any sub-contracter{s). save and
except an gccident or injury directly resuliing from any act or defaolt of the EMPLOYER,
Iis agent, or servants, The CORTRACTOR shall indemnify and keep indemmified the
EMPLOYER against all such damages and compensation, save and except as aforesaid,
and against all claims, proceedings, damages, costs, charges and expenses whatsoever in
respect thercof or in relation thereto.

Insurance against Accident or Iniry to Workmen

The CONTRACTOR shall insure against such ligbility with an insurer and on terms all to
be approved by the EMPLOYER, which approval shall not be unreasonably svithheld and
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shall not relieve the CONTRACTOR of any of his duties, obligations, respensibilities and
liabilities under the CONTRACT. The aforesaid insurance shall contimse during the
whole of the time (hat any persons are employed by the CONTRACTOR on the WORKS
and shall, when required, produce to the ENGINEER such policy of insurance and the
receipt for pavment of the current premium. Provided always that in respect of any
persons  employed by any sab-contractor(s) of the CONTRACTOR, the
CONTRACTOR'S obligation to insure as aforesaid under this Sub-Clause 24.2 shall be
satisfied if such said sub-cardractor(s) shall have insured against the Hability in respect of
such persons in such manner that the EMPLOYER s indemnifled under the policy, but
the CONTRACTOR shall require such sub-contractor(s) to produce to the ENGINEER,
when required, such policy of insurance and the receipt for the payment of the current
premium.

Remedy of Contractor's Fallure to Insure

If the CONTRACTOR shall fail to effect and keep in force the msurances refered to 1n
Clause 23 and Clause 24, ar any other insurances which he may be required to effect under
the wems of the CONTRACT, then and in any such case the EMPLOYER may effect and
keep in force any such insurances and pay such premium oF premiums as may be
necessary for that purpose and from time to time deduct the amount 50 paid by the
EMPLOYER as aforessid from any monies due or which may become due to the
CONTRACTOR, or recover the same as a debt due from thie CONTRACUTOR, all at the
discretion of the BMPLOYER.

Notice of Accidents

The CONTRACTOR shall on an urgent basis and ny any case not Ister than these {3} days
from the oceurrence of any zccident or event which may ressonably be expecied 1o give
rise fo 2 claim under the insurances pursuant to Clause 21, Clause 23 and Clavse 24 give
notice thereof in writing to the EMPLOYER, and shall also give all aotices a5 may be
requircd under Iaws, bye-laws, regulation and the fike.

In the event of any workinen or other person emploved on the WORKS or in conjunction
with the CONTRACT, whether i the employ of the CONTRACTOR or his
sub-contractors suflering any personal inpury and whether there be a claim for
compensation or noi, notice shall be given by the CONTRACTOR pursuant 1o
Sub-Clause 34,12,

Diamage 10 Progerty

In the case of injury or damage caused to property belonging to the EMPLOYER
{including but may not be limited 10 EMPLOYER'S CONSTRUCTION PLANT and/or
EMPLOYER'S MATERIALS) or EMPLOYERS OTHER CONTRACTORS or
EMPLOYERS OWN FORCES or any other party(ics) as the ENGINEER may from time
te time reasonably determine from any cavse whatsoever arising dicectly or indirectly o
of or in relation © or in connection with the carrving oul of the WORKS by the
CONTRACTOR as may be ressonably determined by the ENGINEER, the cost and
expense of making good such injury or damage shall be recoverable by the EMPLOYER
from the CONTRACTOR by deduction from maonies due or becoming due to the
CONTRACTOR or as a debt due by the CONTRACTOR to the EMPLOYER, at the
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distretion of the EMPLOYER notwithstanding that the EMPLOYER may or may not be
lable at law to the ewners of the injury or damage. Provided always that:

{a) upon such payment or deduction being wade, the EMPLOYER shail where the
propeity does not belong to the EMPLOYER, pay over the amount to the owners of the
property which has suffered damage or injury and where reasonably possible, furmnish to
or procure for the CONTRACTOR such discharge or release as the CONTRACTOR may
reasonably require;

{b} if the smount that the CONTRACTOR is liable fo pay has not been ascertained at the
tine any monies payable to the CONTRACTOR are due for release, then the
EMPLOYER may withhold a sum sufficient in the reasonable opinion of the ENGINEER
to cover such liability. As soon as the amount payable by the CONTRACTOR has been
ascertained and deducted from the sum retained, the balance if any shall be released 1o the
CONTRACTOR; and

{¢) nothing herein this Sub-Clause 23.3 shall affect in any maoner any other remedy at law
that the swners of the property which has suffered damage or injury may have against the
CONTRATTOR.

For the avoidance of doubt, the provisions herein this Sub-Clause 25.3 shall apply mutatis
mutandis in the event of injury or damage caused to property belonging o the
CONTRACTOR by EMPLOYER'S OTHER CONTRACTORS or EMPLOYER'S
OWN FORCES and the ENGINEER'S decision therein arising shall be final, binding on
and conclusive against the CONTRACTOR.

Chiving of Notice and Payment of Fees

The CONTRACTOR shall give all notices and pay all fees required 1o be given or paid to
any Natonal or State Statute, Ordinance, or other Lasw, or any regulation, or Bye-Laws of
any local or other duly constituied authodly in relation 1o the WORKS and by the rules
and regulations of all public bodies but exchiding building permis.

Comniiances with Siatines, Reaulations

The CONTRACTOR shall ascerfain and conform in all respects with the provisions of
any such Statuie, Ordinance or Law ag aforesaid and the regulations or Byc-Laws of any
local or other duly constituted authority which may be applicable to the WORKS and with
such rules and regulations of public bodies and conpanies as aforesaid and shall keep the
EMPLOYER indemmified against all penalties and lability of every kind for breach of
any such Statute, Ordinance or law, regulation or Bye-Laws.

Fossils, Artifacts

Al fossils, cotns, articles of value or antiquity and structures and other remains or things
of geological or archaeclogical interest discovered on the SITE shall, as between the
EMPLOYER and the CONTRACTOR, be deemed 1o be the absolute praperty of the
EMPLOYER. The CONTRACTOR shall take reasonable precautions to prevent his
workmen or any other persons from removing or damaging any such article or thing and
shall, immediately upon discovery thereof and before removal, acquaint the ENGINEER
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of such discovery and carry out the ENGINEER'S instructions for dealing with the same.

Patent Rights and Rovalties

The CONTRACTOR shatl save harmless and indemnify the EMPLOYER from and
against all claims and proceedings for or on account of infringement of any patent rights,
design  trade-mark or name or other protected rights in respect of the design by the
CONTRACTOR, CONSTRUCTION PLANT, TEMPORAKY WORKS, or
MATERIALS used for or In egnnection with the WORKS or any of them and from and
against all claims, proceedings, damages, costs, charges and expenses whatsoever in
respest thereof or in relation thereto.

Save except for the EMPLOYER'S MATERIALS, the CONTRACTOR shall pay all
tonnage and other rovalties, rent and other payments or compensation, if any, for getting
stone, sand, gravel, clay or other MATERIALS reguired for the WORKS,

Interference with Traffic and Adjoining Properties

All operations necessary for the design, engineering, fabrication, supply, storage, delivery,
testing, mainienance and guarantee of the WORKS including but not fimited to any
remedying of défects therein shall, so far ay compliances with the requirements of the
CONTRACTS permits, be camied on so as not to interfere unnecessarily or improperly
with,

(2} the convenience of the public including but nof Rimited {o occupiers andfor tenants of
the facilities of tre PROJECT in the event of compietion of any section, phase, or
sub-phase of the WORKS pursuant 1o Clause 48; and

{b) the aceass (o, use and occupation of public or private roads and footpaihs to. or of
properiics whether in the possession of the EMPLOYER or of any other person.

The CONTRACTOR shall save harmless and indemnifie the EMPLOYER in respect of
all claims, proceedings, damages, costs, charges and expenses whatsaever ansing out of)
or in relation to, any such masers insofar as the CONTRACTOR is directly or indirectly
or otherwise responsible Gerelor,

The CONTRACTOR shall be responsible for the serlement of any complaint, disputes
and claims caused by the WORKS from persons living nearby (o the SITE.

Extraordinary Traffic

The CONTRACTOR shall use every reasonable means (o prevent any of the roads,
higliways or bridges communicating with or on the routes (o the SITE from being
damaged or injured by any traffic of the CONTRACTOR or any of his sub-contracto(s)
and, ire particular, shall select ronies, choose and use such vehicles as appropriate so that
any such extraordinary traffic as will inevitably arise from the moving of MATERIALS,
CONSTRUCTION PLANT or TEMPORARY WORKSE from and to the SITE shall be
limited, as far as reasonably possible, and so that no damage or injury may be accasioned
to such roads, highways and/or bridges. The CONTRACTOR shall be responsible and
bear the cost of repair andfor making good of such roads, highways and/or bridges to the
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satisfaction of the relevant Authority{ies) having the control and maintenance of such
roads, higliways andfor bridges or if the Authority{ies) shall prefer to make good the same
themseives then the CONTRACTOR shall be responsible for sll costs and expenses
imposed thereto, The CONTRACTOR. shall save harmless and indemnify the
EMPLOYER from and against all demands, proccedings, damages, costs, charges and
expenses whatsaever arising in consequence thereto.

Opportunities for Other Contractors

The EMPLOYER shall have the power at any time to engage EMPLOYER'S OTHER
CONTRACTORS, EMPLOYERS (OWN FORCES, artisans, tradesmen or other
contraciors and/or permit the engagement of the same by occupiers and/or tenants of the
facilities of the PROJECT in the event of completion of any section, phase, or sub-phase
of the WORKS pursuant to Clause 48, to execute works (whether or not in connection
with the WORKS) simultaneously, contemporaneously, sequentially or otherwise with
the execution of the WORKS. The CONTRACTOR shall not delay nor obstruct nor
interfere with them in their carrying out of their works but shall permit the SITE to be so
used, provide all reasonable facilities for such purposes and shall liaise, work, coordinatwe,
supervise and all of the like with them to ensure the smooth construction and completion
of the PROJECT 1o the ENGINEER'S satisfaction. The CONTRACUTOR shall make no
claim against the EMPLOYER for extra payment or loss or damage in respect of the
presence on $ITE of or delay or interference caused by or any act, omission or default on
the part of any such persons on SITE, The CONTRACTOR shall make good any damage
or loss caused 1o the WORKS and whick shall be subject 1o the principles provided in
Sub-Clause 23.3.

For the avoidance of doubt 2nd withowt prejudics fo any provision in the CONTRACT.

fa} the principles herein shall apply and continue to bing the CONTRACTOR
nelwithstanding that the WORKS are carned out at the CONTRACTOR'S FACTORY:
and

(b)) the ENGINEER and/or the EMPLOYER and/or any person(s). firms and the ke
authorized by the ENGINEER and/or the EMPLOYER, shall ave all nighus of entry into
the SITE andfor the CONTRACTOR'S FACUTORY to carty out any of their dutes and
sbligations pursuant to the CONTRACT and the CONTRACTOR shall be deemed 10
have granted all rights of enury thereto.

Coniraclor to Keep Sie Clear

During the progress of the WORKS, the CONTRACTOR shall keep the SITE clean and
reasonably free from all unnecessary obstruction and shall store or dispose of any
CONSTRUCTION PLANT and surphus MATERIALS and clear away and remove from
the SITE any wreckage, rubbish or TEMPORARY WORKS no longer required.

Clearance of Sile on Complelion

On the completion of the WORKS the CONTRACTOR shall clear away and remove
from the SITE all CONSTRUCTION PLANT, surplus MATERIALS (and
EMPLOYER'S MATERIALS when so instructed by the ENGINEER), rubbish and
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TEMPORARY WORKS of every kind, and {eave the whole of the SITE and WORKS {or
any portions of the SITE and WORKS thereof as may be instructed by the ENGINEER)
clean and in a workmaniike condition to the satisfaction of the ENGINEER.

LABOR
34.1 Engagementoflabor

343

343

34.7

The CONTRACTOR shall make his own arrangements for the engagement of all labor,
local or otherwise, and, save insofar as the CONTRACT otherwise pravides, for the
transport, housing, feeding and paymenis thereof.

Supply of Water

The CONTRACTOR shall provide on the SITE, to the satisfaction of the ENGINEER, an
adequate supply of polable and other water for the use of the WORKS, the
CONTRACTOR'S staf} and labor.

Alcoholic Beverages or Drugs

The CONTRACTOR shall not, otherwise than in accordance with the Statutes,
Ordinances and Government Regulations or Orders for the time being in force, import,
sell, give, barter or otherwise dispuse of any alcohotic beverages or drugs, ur permit or
suffer any such importation, sale, pift, barter or disposal by his sub-contractors, agents or
smplovess.

Arms and Anymnniuon

The CONTRACTOR shall not give, barter or otherwise dispose of 10 anv person, any
arms or ammunition ol any Kind or permiit or suffer the same as aforesaid.

Festival and Rebisious Cusloms

The CONTRACUTOR shall ip all dealings with labor i his emiplovment have due regards
to all recognized festivals, days of rest and religious or other custowss of the Republic of
Indonesia.

Enidemics

In the event of any putbreak of iHness of an epidemic nature, the CONTRACTOR shall
comply with and carry owt such regulations, orders and requirements as may be made by
the Governinent, or the local medical or sanitary authoritics for the purpose of dealing
with and overcoming the same.

Disorderly Conduct

The CONTRACTOR shall at all times take all reasonable precautions (o prevent any
unlawful, ricts or disorderly conduct by or amongst his employecs and for e
preservation of peace and protection of persons and property in the neighborhood of the
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WORKS against the same.
Chservance by Sub-Contraciors

The CONTRACTOR shall be responsible for observance by his sub-contractors of the
foregping provisions.

Qther Conditions affecting Labor and Usage

imported labor shall comply with the necessary permits and certificates 1n aceordance
with Republic of Indongma Labor, Health and Transmigration Legislation. All
engagement of labor shall be in compliance with the most recent and updated labor
regulations in Indonesia as may be issued from time to time by the Depariment of
Manpower ar other suthorities concemed.

First Aid

The CONTRACTOR shall in the carrying out of the WORKS, be equipped with the
necessary medicz! aid 1o provide {irst aid to treat small culs, bnases, etc. The
CONTRACTOR shall also be responsible for the provision of facilities 1o enable the

delivery o and the treatiment of at a convenient hospital or ¢linic of medical cases where
warranied.

Sanitation

The CONTRACTOR shail provide sufficient proper and mainlained sanilary equipinent,
such as urinal, closets, ete. o the satisfaction of the ENGINEER.

Contracior (o Cive Nouce of Infury

In the event of any workmen ot other person empioyed on the WORKS or in conjunction
willy the CONTRACT, whether in the employ of the CONTRACTOR or his
sub-contractors shell suffer any persomal injury and whether there be a claim for
compensalion or not, the CONTRACTOR shall without delsy on an immediate basis,
giva nolice in writing of such personal ijury to the ENGINEER. The ENGINEER shali
determine whstlier notice of injury should be served upen the Tnsurer.  Should the
EMPLOYER agree to the submission of such claim it shall be submiued by (he
CONTRACTQR in a detailed writien form as required by the EMPLOYER.

Renumns of Labor

The CONTRACTOR shall, if reguired by the ENGINEER, deliver o the ENGINEER s
retumn in detail, in such form and at such intervals as the ENGINEER may prescribe.
showing the supecvisory staff and the numbers of the several classes of labor from time ¢
time employed by the CONTRACTOR on the SITE and/or the CONTRACTORS
FACTORY and such information in respect of CONSTRUCTION PLANT and
MATERIALS as the ENGINEER may require,
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MATERIALS AND WORKMANSHIP
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6.1

Quality of Materials and Worksmanghip and Test

All MATERIALS and workmanship shall be of the best of their rgspective kinds and
standards deseribed in the CONTRACT and in accordance with the ENGINEER'S
instructions, and shall be subjected from ime to time to such tests as the ENGINEER may
direct at the place of manufscture or fabrication, or on the SITE and/or on the
CONTRACTOR'S FACTQORY or at such other place or places as may be specified in the
CONTRACT, or at all or any of such places.

Without prejudice to the generality of the foregoing:

{a} where and fo the extent that APPROVAL of the quality and standards of
MATERIALS is a matter for the opimion of the ENGINEER such quality and stendards
shall be o the satisfaction of the ENGENEER; and

{b) where and 1o the extent that no standards of workmanship are described in the
CONTRACT, workmanship shall be of the highest standards consistent with and
appropriate to the prestige of the PROJECT provided that where and to the extent that
APPROVAL of workmeaship is a matier for the optnion of the ENGINEER such
workmanship shall be to the satisfaction of the ENGINEER.

The CONTRACTOR shall bear all costs and expenses in the provision of such assisgtance,
instruments, machines, labor and materials as are normally required for examining,
measuring and testing any work and the quality, weight or quamity of any of the
MATERIALS used and shall supply vamples of MATERIALS before incomporation 1n te
WORKS, for testing as may be seleeted and required by the ENGINEER.

Cost of Samples

Al samiples shall be supphed by the CONTRACTOR achis own costs and expenses if the
supply thereof is clearly imended by or provided forin the CONTRACT, cxcept in respect
of EMPLOYER'S MATERIALS.

Cost of Tegls

The costs and expenses of making any test shall be bome by the CONTRACTOR and
such costs and expenses shall be deemed to have been included i the CONTRACT SUM
if such test i5 clearly intended by or provided for in the CONTRACT unless otherwise
specified and/or particularized in the CONTRACT in sufficient dewil 10 enable the
CONTRACTOR 1o price or allow for the same ip his tender.

Where the {est indicates that the finished or partially finished WORKS are uasatisfactory
or is inapproptiate for the parposes for which it was intended o Rilfill, then all such
finished or partiaily finished WORKS as the case may be, shall be removed and made
good o the satisfaction of the ENGINEER at the CONTRACTOR'S own costs and
EXPEnsSes.

Akibat Hukum..., Elly Rahmawaty Anggraini, FH Ul, 2008



364

371

Lad
~J
o d

CONDITIONS OF CONTRACT

Cost of Tesis Nat Pravided for

Hany test is ordered by the ENCGINEER which is either not so intended by or provided for
under the CONTRACT or not 50 padicularized, then the cost of such test shall be bome
by the CONTRACTOR, if the test shows the workmanship or MATERIALS not to be in
accordance with the provisions of the CONTRACT or to the satisfaction of the
ENGINEER. The CONTRACTOR shall be responsible for making good the defect and
ali subsequent testing.

[nspection of Operations

The ENGINEER, and any person authonzed by him, shall at all reasonable times have
aceess to the SITE endfor the CONTRACTOR'S FACTORY and to all workshops and
places whare MATERIALS are being manufactured, fabricated, stored, prepared or
ohtained for the WORKS and the CONTRACTOR shall at his own costs and expenses,
afford every facility for and every assistance in obtaining the right 1o such sccess.

Ingpection and Testing

The ENGIMNEER shall be entitied, during manufacture, fabrication, storage or preparation
1o inspect and test the MATERIALS 1o be supplied under the CONTRACT. If
MATERIALS are being manufactured, fabricated, stored or prepared in workshops or
places other than those of the CONTRACTOR, the CONTRACTOR shall obtain at his
own costs and expenses. permission for the ENGINEER 1o carry oul such inspeetion anc
testing in those workshops or places. Such inspection or testing shall not release the
CONTRACTOR from any obligation under the CONTRACT,

Dales for Inspection and Testing

The CONTRACTOR shall agree with the ENGINEER oo the time and plice for the
inspection or testing of any maierials as provided in the CONTRACT. The ENGINEER
shall give the CONTRACTOR not less than tveaty-four {24) houes notice of his intention
{0 carry ouf the nspection or 10 atiend the tests.

if the ENGINEER, or his duly suthorized representative, does not atiend on the dake
agreed, the COWNTRAUTOR may, unless otherwise wstrugted by the ENGINEER.
proceed with the tests, which shall be deemed to have been made in the presence of the
ENGINEER, The CONTRACTOR shall forthwith forward o the ENGINEER dulv
certified copies of the wesi readings. If the ENGINEER has not atendad the wsts, he shall
aceept the said readings as accurate ssve unless such tests had been camied ow
notwithstanding the ENGINEER's instructions otherwise andfor the ENGINEER shall
tave valid reasons to question the accuracy of the test readings.

Kejection

If, at the time and place agreed in accordance with Sub-Clause 37.3, the MATERIALS are
noi ready for inspection or testing or if, as a result of the inspection or testing referred to
in this Clanse 37, the ENGINEER determines that the MATERIALS are defective or
otherwise not in accardance with the CONTRACT, the ENGINEER may reject the
MATERIALS and shall notify the CONTRACTOR thereof immediately. The notice shall
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state the ENGINEER'S objections with reasons. The CONTRACUTOR shall then
promiptly make good the defect or snsure that rejected MATERIALS comply with the
CONTRACT, If the ENGINEER so requests, the tests of rejected MATERIALS shall be
made or tepeated under the same ferms and conditions.

All costs, expenses and damages incurred by the EMPLOYER by the repetition of the
tests shall, afler due consuliation with the EMPLOYER and the CONTRACTOR, be
determined by the ENGINEER and shall be recoverable from the CONTRACTOR by the
EMPLOYER, and at the discretion of the EMPLOYER may be deducted from any
monies duz or {0 become due to the CONTRACTOR or as a debt due from the
CONTRACTOR 1o the EMPLOYER, and the ENGINEER shall notify the
CONTRACTOR accordingly, with a copy to the EMPLOYER.

Independent Inspection

The ENGINEER may delegate inspection and testing of MATERIALS to an independent
ingpector,  Any such delegation shall be considered as an assistant of the ENGINEER.

Examination of Waorks befare Casting

No part of the WORKS shall be cast or put out of view without the approval of the
ENGINEER and the CONTRACTOR shall afford full opportunity for the ENGINEER to
examing and measure any such part of the WORKS which is about 1o be cast or put out
of view, The CONMTRALTOR shall give notice to the ENGINEER whenever any such
parl of the WORKS s or are ready or about to be ready for exarination and the
ENGINEER shall, without nnreasonable delay, unless he considers it unnecessary and
advises the CONTRACTOR accordingly, attend for the purpose of examining and
measuring such part of the WORKS.

Uncovering and Making Openings

The CORTRACTOR shall uncover any part or parts of the WORKS or piake gpenings i
or througl the same as the ENGINEER may from tice to tine direct and shali reinstate
and make pood such part or patts to the satisfaction of the ENGINEER. I any such part
or parts have been cast or put out of view afler compliance with the requircment of
Sub-Clause 38.1 and are found to be executed in accordange with the CONTRACT, the
costs of uncovering, making openings in or through, reinstating and making good the
same shall save unless the ENGINEER shall have valid reasons for insiructing thercto, be
barne by the EMPLOYER but in any other case all costs and expenses shall be borme by
the CONTRACTOR.

Removal ol Impraper Wark and Matenals

The ENGINEER shall, duning the progress of the WORKS, have pover (o order in
writing from ome 10 gme:

{z) the removal from the SITE and/or from the CONTRACTOR'S FACTORY, within
such time or times a3 may be specified in the order, of any MATERIALS which, in the
opinton of the ENGINEER, are not in accordance with the CONTRACT]
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(b} the substitution of proper and suitable MATERIALS: ang,

{c) the removal and proper re-execution, notwithstanding any previous test thereof or
interim payment therefor, of amy work which, in respect of MATERIALS or
workmanship is pot, In the opinion of the ENGINEER, in accordance with the
CONTRACT.

Debault of Contractor in Compliance

In case of default on the part of the CONTRACTOR in carrying out such order of the
ENGINEER under Sub-Clause 39.1, the EMPLOYER shall be entitled to employ and pay
other persons 1o carry out the same and all costs, expenses and damages consequent
thereon or incidental thereto shall be recoverable from the CONTRACTOR by the
EMPLOYER as 4 debt due from the CONTRACTOR to the EMPLOYER, or may be
deducted by the EMPLOYER from any mordes due or wiich may become due to the
CONTRACTOR all at the discretion of the EMPLOYER.

in Licun of Correction of Improper Works and Materials

In lieu of correcting work not done or ordered to be done in accordance with Sub-Clanse
39.1, the ENGINEER may but shall not be bound to allaw such work to remain, and in
such case make such allowance for the difference in value, together with such allowance
for loss and damage suffered by the EMPLOYER as the ENGINEER may reasonably
determine. In making sucl allowance, the ENGINEER may be guided, but shall nol be
bound, by the provisions of Clause 52. Provided that nothing in Clause 39 and nothing
done or permitied under its provisions shall relieve the CONTRACTOR. from his duties,
obligations, responsibilitics and Habilities to execute the WORKS in all respects in
accordance with the provisions of the CONTRACT or from the CONTRAUTOR'S duties,
obligations, responsibifitics and Habilities to make good all defects.

SUSPENSION

4.1

Susnension of Works

The COMTRAUTOR shall, on the written order of the ENGINEER, suspend the progress
of the WORKS or any part thereof for such tme or Umes and in such manngr as the
ENGINEER may consider niecessary and stall, during such suspension, property protect
and secure the WORKS and the EMPLOYER'S MATERIALS, 50 far as 15 necessary in
the opinion of the ENGINEER. The exira cost incurred by the CONTRACTOR in giving
effect 1o the ENGINEER'S instructions under this Clause 40 shall be bome and paid by
the EMPLOYER unless such suspension is

(a) otherwise provided for iy the CONTRACT,; or
(n) necessary by reason of somc default or breach of the CONTRACT by the

CONTRACTOR and/or his sub-contractors or agents and/or any other party(ies) for
whom the CONTRACTOR is responsible; or

Akibat Hukum..., Elly Rahmawaty Anggraini, FH Ul, 2008

-



40.2

CONDITIONS OF CONTRACT

(¢) necessary by reason of climatic conditions on the SITE and/or other reasons beyond
the reasanable control of the EMPLOYER; or

(d) necessary for the proper execution of the WORKS or for the safety of the WORKS or
any part thereof insofar as such necessity does pot arise {rom any act or defauhi by the
ENGINEER or the EMPLOYER or from any of the excepted risks defined in Sub-Clause
2014 hereol.

Provided that as conditions precedent to any claims hereunder, the CONTRACTOR shall
not be entitled to raise any claim unless the CONTRACTOR shall:

(a) give writien notice of his intention to claim within fourteen (14) days of the date of the
ENGINEER'S written order;

(&) give full particulars of his claim in writing {o the ENGINEER within fourteen (14)
days of cessation of suspenston of work; and

{£) prove 1o the reasonable satisfiction of the ENGINEER that the CONTRACTOR has
used every endeavor to mitigate all consequences thereto.

The ENGINBER shall subiect always to the EMPLOYER'S approval and the
CONTRACTORS compliance with the aforesaid condilions precedent, seitle and
determine the CONTRACTOR'S claim as shall, in the opinion of the ENGINEER, be fair
and reasonable,

Suspension lastine more than 120 davs

If the progress of the WORKS or any part thereol s suspended on the written order of the
ENGINEER and if permission to resume work is not given by the ENGINEER within a
period of one hundred and twenty (120) days from the date of suspension then, unless
such suspension is due (o reasons under Sub-Clause 40,1, the CONRTRACTOR may serve
8 writlen notice {0 the ENGINEER requining peamission within twenty-eight (28) davs
from the receipt thereof, 1o proceed with the WORKS, or that pan thereof in regard 1o
which progress s suspended and, if such permission I8 not granted within the said fime,
the CONTRACTOR by hurther written notice so served may, but s niot bound (o, elect or
treat the suspension, where it affects part only of the WORKS, as 2 emission of such part
under Clause 51, or, where it affects the whole of the WORKS, 2s an abandomnent of the
CONTRACT by the EMPLOYER. In the event of such deemed abandorment by the
EMPLOYER, the CONTRACTOR shall be entitled 1o be pad i accordance with the
provisions of the CONTRACT for the works satisfactorily carried ow by the
CONTRACTOR to the satisfaction of the ENGINEER.

COMMENCEMENT TIME AND DELAY

411

Commencement of Works

The CONTRACTOR shall commence the WORKS on the date or dates specified in the
LETTER OF INTENT for such commencement (which date or dates when so specified
therein shall be deemed fo be NOTICE TO PROCEED) and if there is o such date or
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dates, then on receipt by the CONTRACTOR of a separate NOTICE TO PROCEED 1o
that effect from the ENGINEER and the CONTRACTOR shall proceed with the same
with due expedition and without delay in accordance with the CONTRACT and in
accordance with any programme of work provided by the CONTRACTOR pussuant to
Clause i4,

Possession of Site and Accegs thersto

Save insofar as the CONTRACT may prescnbe:

o the extent of portions of the SITE of which the CONTRACTOR is to be given
possession from time to ime; and

« the arder in which such partiops shall be made available to the CONTRACTOR

and subject to any requirement in the CONTRACT as to the order in which the WORKS
shall be executed and subiect also to the provisions of Sub-Clause 31.1, the EMPLOYER
will give to the CONTRACTOR possession of:

¢ so much of the 8ITE; and

g such access as, in accordance with the CONTRACT, is t© be provided by the
EMPLOYER

as may be required fo enable the CONTRACTOR 1o cominence and proceed with the
execution of the WORKS at SITE when the CONTRACTOR becomes evidently ready 1o
carry out the same at SITE, in accordance with the prograimme referred {o in Clause 14, i
ary, and otherwise in accardance with such reasonable propasals as the CONTRACTOR
shall, by notice o the ENGINEER with 2 copy to the EMPLOYER, make. The
EMPLOYER will, from time 1o time as the WORKS proceed, give to the
CONTRACTOR possession of auch further portions of the 8ITE as may be required 1o
enable the CONTRACTOR to procesd with the exceution of the WORKS with dve
expedilion and without delay in accordance with such programme of proposals, as the
case may be.

Provided abways thal:

{a) the possession of SITE shall not be exchusive to the CONTRACTOR but shall bz
subjest also 10 the possession of the same by EMPLOYER'S OTHER CONTRACTORS.
EMPLOYER'S OWNFORCES and the like provided under the CONTRACT (o carry out
works pursuant to the PROJECT; and

(b) when the CONTRACTOR is afforded the SITE or portions thereof pursuant 1 the
CONTRACT, no other works and/or services shall be carmied out by the CONTRACTOR
apart from the WORKS under the CONTRACT,

Failure to Give Posgession

The CONTRACTOR shall give notice in writing to the ENGIMEER of any intention to
clahm within seven {7} days of any falhwe on the part of the EMPLOYER to give
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possession in accordance with the terms of Sub-Clause 42.1, and the giving of such notice
in writing shall be a condition precedent to the CONTRACTOR'S right o bring any claim
for any extension of time 10 which the CONTRACTOR is entitled under Clause 44, The
CONTRACTOR shall give full particuiars of his claim for extension of time in writing to
the ENGINEER within seven (7} days of the actual possession of SITE provided by the
EMPLOYER, and the giving of such notice in wriling shall be & further condition
precedent to the CONTRACTOR'S right to bring any claim for extension of time due 1o
fatture to afford SITE possession.  Provided always that the aforesaid conditions
precedent are absolutely complied with by the CONTRACTOR and the ENGINEER is
satisfied that the CONTRACTOR has used every endeavor to mitigale any effects thereto,
the ENGINEER shal, after dus consultation wiih the EMPLOYER and the
CONTRACTOR, determine any extension of time to which the CONTRACTOR is
entitled under Clause 44 hersof and shall notify the CONTRAUTOR aceordingly, with a
copy to the EMPLOYER.

Save unless as provided hepein Sub-Clauss 42.2, all provisions for extension of time
under Clause 44 shall apply for any failuze to give possession of SITE under Sub-Clause
42.2.

Wavleaves and Facilities

The CONTRACTOR shall bear all cosws, expenses and charges for speeiat or temporary
wayleaves required by him in conneclion with access to the SITE andfor the
CONTRACTORS FACTORY. The CONTRACTOR shall also provide at his own costs
and expenses any additional accomwnodation outside the SITE andor the
CONTRACTOR'S FACTORY required by the CONTRACTOR for the purposes of the
WORKS.

Time for Completion

Subject o Sub-Clause 43.2 and Clause 51, the WORKS shall be completed by the
DATE(S) OF COMPLETION.

Phazed Complelion

In addiiional to any sectional or phased completion required n the APPENDIX.
completion of the WORKS may be amanged inlo separate phases or sub-phases as the
EMGINEER may at his discretion consider desirable or necessary during the progress of
WORKS. The apportionment of the CONTRACT SUM for each phase or sub-phase of
the WORKS shall be fairly determingd by the ENGINEER and the rate of liguidated
damages shall be ¢ither based on the origing! rate of liquidated damages at the time of the
LETTER OF INTENT but to be applied on the apportoned CONTRACT SUM of the
said phase or sub-phase of the WORKS or any other rate of liquidated damages 23 may be
{aidly decided by the ENGINEER at this diseretion provided always that the maximum
amount of liquidated damages shall remain unchanged. The CONTRACTOR shall not
be entitled to make any claims for additional paymen avising from such arrangements into
phases or sub-phases whether by way of variation, acceleration or dislocation or delay or
loss and expense or damages, and any cost or expense arising from such arrangements is
deemed to have been included by the CONTRACTOR in his rates and prices in the BILLS
OF QUANTITIES,
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Exterision of Time for Completion

The DATE{S) OF COMPLETION may as provided in and subject to the requirements of
Bub-Clavse 44.2 be extended and re-calculated by the ENGINEER and who shall natify
the EMPLOYER and the CONTRACTOR accordingly, by such periods of time and until
sucly Further date(s) as may reasonably reflect any delay in completion which,
notwithstanding due diligence and the taking of all reasonable steps by the
CONTRACTOR 1o avoid or reduce nr mitigate the same, has been caused by the
following, provided and to the extent that the same 15 not due to any act, negligence,
default, omission or breach of contract by the CONTRACTOR or anyone under his
responsibility including but not limited to any of his subcontractor(s} direct or indirect
whether in failing o take reasonable steps to protect the WORKS or otherwise:

{a} the amount of extra or additional work; or

(b3 any cause of delay referred to in these CONDITIONS OF CONTRACT; or

{c) exceptionally adverse climatic ¢onditions which shall mean weather condstions
occurring in excess of the average number of wet days thal occurred during the
corresponding dates of the last five years as recorded by the Meteorofogical Authority and

the search fee for the aforesaid records shall be bome by the CORNTRACTOR,; or

(d} any specific delay, impediment or prevention by the EMPLOYER not provided [or
under the CONTRACT.

Contracior to Provide Notification and Detailed Particulars

It shall be a conditinn precedent 1 an extension of ime by the ENGINEER under any
provision of the CONTRACT including Clause 44 that the CONTRACTOR shall save
uniess othenwise provided in the CONTRACT, within twenly-eight (28) days of the event
or arder or instruction relied upon notify the ENGINEER in writing of any eveni or ordey
or instruction which the CONTRACTOR considers entitles the CONTRACTOR 10 an
extension of time ogether with all full and detailed particulars of the same.

Notice of Time Extension

If inthe opinion of the ENGINEER completion of the WORKS or any section, phase ar
sub-phase thereof was delaved by any of the causes specified In Sub-Clause 44,1, and
provided that the CONTRACTOR has duly complied with the requirements of
Sub-Clause 44.2, then the ENGINEER shall at the completion of the WORKS or within
2 reasonable tme thereafter or atl such earlier tune as the ENGINEER may at his
discration deem necessary or appropriate, grant an extension of time for the completion
of the WORKSE or any section, phase cr sub-phase thereof and neotify the EMPLOYER
and the CONTRACTOR accordingly. Provided always that i the evahmtion of any
extension of time, the ENGINEER shail consider any savings or reduction in time for
completion of the WORKS or any section, phase or sub-phase thereof by reason of any
instruction requiting the omission of any WORKS and the like pursuant to Clause 51
and/or any other reason as the ENGINEER shall decide as fair and reasonable,
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Mo Claims for Loss and Expense

Save unless otherwise provided in the CONTRACT, the CONTRACTOR shall not be
gntitled 10 and is deemed to have waived any claim {or loss, expense, costs or damages
cawsed by or arising from the causes referred to in Sub-Clause 44.1, and shall also not be
entitled to and is deemed to have waived any claim for Ioss, expense, costs or damages
caused by or arising from any extension of time properiy granied under Clause 44.

Failure of Delav in Extending

Any failure or delay In extending the DATE(S) OF COMPLETION shali not entide the
CONTRACTOR to aay claim cither by way of damages or by way of acceleration or
dislocation costs or for any other reasons,

Belay during Pedod of Delay

For the avoidance of doubt, where the CONTRACTOR has failed to complete the
WORKS or any section, phase or sub-phase thereof by the DATE(S) OF COMPLETION
and the COMTRACTOR continues to carry out the WORKS during the overrun period,
any delay during the overrun period anising from 2 cause for which the ENGINEER or the
ENGINEER'S REPRESENTATIVE or the EMPLOYER is responsible, shall not
invalidate the EMPLOYER'S right to liguidated damages and provided that the
CONTRACTOR has duly complied with the requirements of Sub-Clause 44.2, such delay
shiall be wkep into account by the ENGINEER in cerfifying a reasonable extension of time
for completion of the WORKS or any section, phase or sub-phase thereaf,

Weorking Hours

Subject w any provision fo the contrary contained in the CONTRACT, none of the
PERMANENT WORIKE shall, save as hereinafter provided, be carried on during the
might or on Sundays, or locally recognized equivalent without the peaission in writing
of the ENGINEER, except when the work is unavoidable or absolutely necessany for the
saving of life or property or for the safety of the WORKS. in which case the
CONTRACTOR shall irminediately advise the ENGINEER.

Provided always that the provisions of this Clause 45.1 shall not be applicable in the case
of any work which it 15 customary (o carry out by rotary or double shifts,

Rate of Proeress

[f for any reason, the rate of progress of the whale or any parts of die WORKS atany the,
in the opinion of the ENGINEER, is 100 slow 1o ensure completion by the prescribed timea
or extended tme for completion, the ENGINEER imay s0 notify the CONTRACTOR in
writing and instruct the CONTRACTOR to take such steps as are mecessary and the
CONTRACTOR shall comply with said instructions to expedite progress so as fo
complete the WORKS or any section, phase or sub-phase thereof by the prescribed time
or extended time, The CONTRACTOR shall infarm the ENGINEER of such proposed
steps and revise the programme referred to in Clause 14. If, a5 & result of any notice given
by the ENGINEER under this Sub-Clause 46,1, the CONTRACTOR shall seek the
ENGINEER'S permission to do any work at night or on Sundays, or lecally recognized
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days of rest, or their locally recognized equivalent and subject to the compliance with any
laws, bye-laws and the like, such permission shall not be unreasonably withheld.

Notwithstanding the provisions of this Sub-Clause 46.1 and subject o the comphiance
with any faws, bye-laws and the like, the ENGINEER shall be empowered 1o instruct the
CONTRACTOR in writing to carry out the WORKS or any part thereof at any time that
the ENGINEER considers necessary owing to the defanl, negligence, omission or slow
progress of the CONTRACTOR,

Provided always that if any steps, taken by the CONTRACTOR in meeting his obhigations
under this Sub-Clause 46.1, involve the EMPLOYER in any additional costs and
expenses, such costs and expenses shall, after due consultation with the EMPLOYER and
the CONTRACTOR, ke determined by the ENGINEER and shall be recoverable from the
CONTRACTOR by the EMPLOYER, and may be deducted by the EMPLOYER from
any monies due or becoming due to the CONTRACUTOR or as g debt due by the
CONTRACTOR to the EMPLOYER at the diseration of the EMPLOYER, and the

ENGINEER shall notify the CONTRACTOR accordinsly, with copy to the EMPLOYER.

The CONTRACTOR shali not be entitled to any additional payment for complying with
any instruction give in agcordance with this Sub-Clause 46.1.

Liguidsted Damages for Delay

If the CONTRACTOR shali fail to achizve complstion of the WORKS or any section,
phase or sub-phase thereof by the DATES) OF COMPLETION, then the
CONTRACTOR shall pay liqudated damages to the EMPLOYER calculated at the rate
as set out in the APPENDIX or otherwise computed based on gpe tenth pereent (0. 1%) of
the CONTRACT SUM of the respective WORKS or any section, phase or sub-phase per
day for each day of delay which the respeetive WORKS or any section, phase or
sub~phase thereof shall so remain incomplete unti] the date of certified complation of the
WORKS or any section, nhase or sub-phase thereof i accordance with Clause 48,

The maximun amount of the total figuidated damages undec the CONTRACT shall be

based on the rate as setoutin the APPENDIX or otherwise computed based onlen percent
{10%) of the CONTRACUT SUM for the whole WORKS.

The EMPLOYER may at its diseretion, withoul prejudics 1o any other method of recovery,

deduct the amount of such liguidated Samages from any monies duc or becoming dug to
the CONTRAUTOR or recover as a debi due by the CONTRACTOR. The payment or
deduction of such liquidated damages shall not rehieve the CONTRACTOR from his
duties and responstbilities to complete the WORKS or any section, phase or sub-phase
thereof, or from any other of his obligations and liabilitics under the CONTRACT.
Without prepudice 1o this SubClause 47.1, in the event this Clause 47.1 becomes
inoperabic for any reason, then the EMPLOYER shali be at liberty and be entitled to
recover all damages for breach of contract which arise from the CONTRACTOR'S failure
to complete the WORKS or any section, phase or sub-phase thereof or to canry out the
same with due expedition and withowt delay.

Reduction of Liguidated Damases
I, before the time for completion of the whole of the WORKS or any section, phase or
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sub-phase thereof] a Certificate of Practical Completion pursuant to Clause 48 has been
issued for any part of the WORKS or any part of any section, phase or sub-phase thereof;,
the liquidated damages for delay in completion of the remainder of the WORKS or
remainder of any section, phase or sub-phase thereof, shall, for any period of delay after
the date stated in such Certificate of Practical Completion issued pursuant to Clause 48,
and in the absence of alternative provisions in the CONTRACT, be adjusted in the
proportion which the value of the part so cerlilied to be practically completed bears to the
value of the whole of the WORKS or of the whole of any section, phase or sub-phase
thereof, as applicable. The provisions of this Sub-Clause 47.2 shall only apply to the rate
of liquidated damages and shall not affect the limit thereof.

Bonus for Early Completion

No bonus for early completion shall be made to the CONTRACTOR.

PRACTICAL COMPLETION

43.1

48.2

Certification of Practical Completion of Works

When the whole of the WORKS have been substantially completed, have satisfactorily
passed any final test that may be prescribed by the CONTRACT and have been delivered
to the SITE and/or any other destinations as instructed by the ENGINELR, the
CONTRACTOR may give a notice to that effect to the ENGINEER with a copy to the
EMPLOYER, accompanied by an undertaking to finish with due expedition and without
delay any outstanding work during the Period of Maintenance. Such notice and
undertaking shall be in writing and shall be deemed to be a request by the
CONTRACTOR for the ENGINEER to issue a Certificate of Practical Completion in
respect of the WORKS.

The ENGINEER may, within twenty-one (21) days of the date of delivery of the
CONTRACTOR'S notice, either:

(a) issue to the CONTRACTOR, with a copy to the EMPLOYER, a Certificale of
Practical Completion, stating the date(s) on which, in his opinion. the WORKS were
substantially completed in accordance with the CONTRACT; or

(b) give instructions in writing 10 the CONTRACTOR specilying all the work which, in
the ENGINEER'S opinion, requires to be done by the CONTRACTOR before the issue
of such Certificate. The ENGINEER shall also notify the CONTRACTOR of any defects
in the WORKS affecting substantial completion that may appear after such instructions
and before completion of the WORKS specified therein. The ENGINEER may (hen issue
such Certificate of Practical Completion within twenty-eight (28) days of completion, to
the satisfaction of the ENGINEER, of the works so specified and making good any defects
so notified.

Certification of Practical Completion by Siapes

Similarly, in accordance with the procedurc set out in Sub-Clause 48.1, the
CONTRACTOR may request and the ENGINEER may issue a Certificate of Practical
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Completion in respect of

(a) any section, phase or sub-phase thereof the WORKS 1n respect of which a separate
time for completion is provided in the CONTRACT and/or the same thereof in respect of
which a separate timie for completion is provided pursuant to Sub-Clause 43.2, subject to
the same having been completed 1o the satisfaction of the FNGINEER and handed over 10
the EMPLOYER; or

{1} any substantial part of the WORKS or any section, phase or sub-phase thereof which
has been both completed to the satisfaction of the ENGINEER arnd, otherwise than as
provided for in the CONTRACT, occupied or used by the EMPLOYER; or

(c) any part of the WORKS or any section, phase or sub-phase theresf which the
EMPLOYER has elected to occupy or use prior to completion {where such prior
pecupation or use is not provided for in the CONTRACT or has not been agreed by the
CONTRACTOR as a temporary measure),

Substantial Complegion of Parts

If any part of the WORKS or part of any section, phase or sub-phase thereof shall have
been substantiatly completed and shall have satisfactorily passed any final st that may
be prescribed by the CONTRACT, the ENGINEER may issue a Certificate of Practical
Completion in respect of that part of the WORKS or that part of any seciion, phase or
sub-phase thereof before completion of the whole of the WORKS or the whole of any
section, phase or sub-phase thereof and, upon the issue of sugh Cenificate, the
CONTRACTOR shall be deemed to have undertaken to complete with due expedition
and without delay any outstanding work in that part of the WORKS or that part of any
seciion, phase or sub-phase thereof during the Period of Maintenance.

Surfaces requiring Beinstatement

Provided always that a Certificate of Practical Completion given in respeei ofany section,
phase or sub-phase thereof the WORKS before completion of the whole of the WORKS
shall not be deemed o certify completion of any ground or surfaces requiring
reinstatement, unless such Certificate shail expressiy state so.

Provisional Certificate of Practical Completion

If the ENGINEER is of the opinion tiat the WORKS or any section, phase or sub-phase
thereof Is subsiantially completed, bwt not fully ready for handing over (o the
EMPLOYER, he may at his discretion issue a Provisional Centificate of Praciicsl
Completion for the same pending the issuance of the Centificate of Practical Completion
at & iater date. A Provisional Certificate of Practical Compietion shall release the
CONTRACTOR from lability for liquidated damages for and only for the respective
WORKS or any section, phase or sub-phase thereof where the Provisional Centificate of
Practical Completion was issued but shall not affect any of the CONTRACTOR'S other
duties, obligations, responsibilitics and liabilities under the CONTRACT, and pending
issuance of the Certificate of Practical Completion, the CONTRACTOR shall continue (o
protect such WORKS or any section, phase or sub-phase thereof and maintain any bonds,
indemnities and insurances taken up by the CONTRACTOR under the CONTRACT.
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The Period of Maintenance shall not commence unti the date(s) shown in the Certificate
of Practical Completion. )

MAINTENANCE AND DEFECTS

49.]

49.2

49.3

49.4

Defintion of Penad of Mainlenance

In these CONDITIONS OF CONTRACT the expression "Period of Maintenance” shall
mean the period of maintenance named in the APPENINX, calculated from:

(a) the date of Practical Completion of the WORKS, certified by the ENGINEER in
accordance with Clause 48 hereof] or

{b) in the event of more than one certificate having been issued by the ENGINEER under
Clause 48 hereof, the respective dates so certified

and inrelation to the Period of Maintenance the expression "WORKE" shali be construed
accordingly.

Execution of Work of Repair

To the intent that the WORKS shall, at or 25 soon 2§ practicable afier the expiration of the
Period of Maintenance, be delivered o the EMPLOYER in the condition required by the
CONTRACT and shell be as good order and condition {fair swear and tear excepted) as
they were al the comumencement of the Period of Maintenance, 1o the satisfaction of the
EMNGINEER, the CONTRACTOR shall:

{2} complete the work, if any, cutstanding on the date stated in the Certificate of Practical
Completion under Clause 48 hereof as soon as practicable after such daie; and

{b) execute al such work of repair, amendment, reconstruction, rectification and making
good defecis, mperfecuons, shrinkages or other faults as may be required of the
CONTRACTOR in writing by the ENGINEER during the Period of Maintenance, or
within fourteen (14) days afler its expiration, as a result of sa inspection made by or on
behalf of the ENGINEER prior (o its expiraion.

Period of Matsfenance for Work of Repair

Provided always that all such work of repair, amendment, reconstruction, rectification and
making good defects, imperfections, shrinkages or other faults carried out by the
CONTRACTOR under the CONTRACT shall be further subject to another Period of
Maintenance subsequentio their completion and such obligations of the CONTRACTOR
shall be without prejudice to the duties, obligations, responsibilities and Habilities of the
CONTRACTOR notwithstanding the issuance of Maintenance Certificate under the
CONTRACT.

Cost of Remedying Delects
All works referred to in Sub-Clause 49.2 (b} shall be executed by the CONTRACTOR at
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his own cost if the necessity thereof is, in the opinion of the ENGINEER, due

{a} the use of matedals or workmanship not in accordance with the CONTRACT; or

{b) any fault in such design of the WORKS; or

(c) the negleet or failure on the part of the CONTRACTOR to comply with any duties,
obligations, responsibilities expregsed or implied, on the CONTRACTOR'S part under
the CONTRACT.

if, in the opinion of the ENGINEER, such necessity is due o any other cause not directly
or indirectly due 1o the CONTRACTOR'S defaul, he shall determine an addition to the
CONTRACT SUM in accordance with Clause 52 hereof and shall notify the
CONTRACTOR accordingly, with a copy to the EMPLOYER.

Remedy on Contractor's Failure 1o Carry out Work Reguired

If the CONTRACTOR shall fail to do any such work as aforesaid required by the
ENGINEER, the EMPLOYER shall be entitled to employ and pay other persons to cagy
out the same and if such work is work which, in the opinion of the ENGINEER, the
CONTRACTOR was liable to do at the CONTRACTOR'S own costs and expenses under
the CONTRACT, then all costs, losses and expenses consequent thereon or incidental
thereto shall be recoverable from the CONTRACTOR as a debt due to the EMPLOYER,
or deducted by the EMPLOYER from any monies due or which may become due 1o the
CONTRACTOR, all at the discretion of the EMPLOYER

Contractor to Scarch

The CONTRACTOR shall, il required by the ENGINEER in writing, search under the
directions of the ENGINEER for the cause of any defect, imperfection or fault appearing
during the progress of the WORKS or 4 the Period of Maimntenance. Unless such defect,
imparfection or favit shall be one for which the CONTRACTOR is Hable under the
CONTRACT, the cost of the waork carmried out by the CONTRACTOR 1 searching as
aforesaid shall be bome by the EMPLOYER. If such defect, imperfection or fault shall
be one for which the CONTRACTOR is liable as aforesaid, the cost of the work carried
ousl i searching as aforesaid shall be bome by the CONTRACTOR and he shall i such
case repair, reclify and make good such defect, imperfection or fault at the
CONTRACTOR'S own costs and expenses in accordance with the provisions of Clause
4% hereof.

The ENGINEER may at his discretion and afler giving reasonable notice in writing 1o the
CONTRACTOR allow the EMPLOYER by his own workmen or by other contaciors 1o
carry out the search as aforesaid and if such work (including any repairs, rectification and
nizking good of work] is work which the CONTRACTOR would have been required 1o
carry out at the CONTRACTOR'S own costs and expenses, the EMPLOYER shall be
entitfed to recover from the CONTRACTOR the costs and exponses incurred in
conpection therewith.  The CONTRACTOR shall not have any claims against the
EMPLOYER for extra payment or 10ss or damage (including loss of profit) in respect of
work undertaken by other contraciors under this Sub-Clause 30.1 or the presence on SITE
of or delay or interference cavsed by ar an act, omission or default on the part of any such
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other contractors, The CONTRACTOR shall make good any damage or loss cauged
the WORKS by any such other contractor and the CONTRACTOR'S responsibilities
under Clause 20 and Clause 22 shall nof be affected by any act, omission or defavlt of any
such contractor.

In Lieu of Rectification

In lieu of correcting work not done or ordered to be done in accordance with Clause 49,
the ENGINEER may but shall not be boend to allow such work 1o remsin, and in such
case make such allowance for the difference in value, together with such allowance for
loss and damage suffered by the EMPLOYER as the ENGINEER may reasonably
determine. In making such allowance, the ENGINEER may be guided, but shall not be
bound, by the provisions of Clause 52. Provided that nothing in this Sub-Clause 50.2 and
nothing done or permitied under its provisions shall relieve the CONTRACTOR from his
duties, obligations, responsibilities and Habilities to execute the WORKS inall respects in

accordance with the provisions of the CONTRACT or from the CONTRACTOR'S duties,

obligations, responsibilities and Habilitiss to make good all defects.

ALTERATIONS, ADDITIONS AND OMISSIONS

St

Variations

The ENGINELER shall make any variation of the form, guality or quantity of the WORKS
or any part thereof that may, in his opinion, be negessary and for that pumose, or if forany
other reason it shall, in his opinion, be desirable, he shali, subject 1o the prior approval by
the EMPLOYER, have the power to order the CONTRACTUR to do and the
CONTRACTOR shall do any of the following:

(a} increase or decrease the quantity of any work and/or MATERIALS included in the
CONTRACT,

{b) omit or reduce any such work and/or MATERIALS;
{c) change the character or guality or Rind of any such work and/or MATERIALS:

{d) execute additional work and/or MATERIALS of asay kind recessaey for the
complietion of the WORKS;

{e} change lhe levels, lines, position and dimensions of any part of the WORKS: and
{1} any other changes in the original contract intention as deduced from the CONTRACT

23 a whole describing or defining the WORKS as shall be decmed necessary by the
ENGINEER.

Provided always that:

{1} no such variation shall in any way vitiate or invalidate the CONTRACT, but the value,
if any, of all such variations, shall be taken inio account in ascertaining the amount to be
added or omitted from the CONTRACT SUM. Notwithstanding the aforesaid and for the
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avoidance of doubt, the ENGINEER will not value for additional payment any work
necessary for completion of the CONTRACT, if such work is expressly included in or
reasonably inferable from the CONTRACT and/or are works which are either necessary
to complete the WORKS or which become necessary to overcome difficulties before
completion. Further and for the avoidance of doubt, ENGINEER'S required changes to
any specified sequence or timing of construction of any part of the WORKS and/or the
supply of any MATERIALS so long as they are necessary for the proper progress of the
Project as a whole ag determined by the ENGINEER, shall also not be considered as
variation for any additional payment to the CONTRACTOR; and

(ii) in the event of omission of WORKS, the ENGINEER shall be entitled to consider any
savings or reduction in time for completion of the WORKS or any section, phase or
sub-phase ihereof and make the necessary adjustments in the DATE(S) FOR
COMPLETION as the ENGINEER shall decide as fair and reasonable and shall thereon
notify the EMPLOYER and the CONTRACTOR. Further and for the avoidance of doubt,
there shall be no claims by the CONTRACTOR for any loss of profit and the like on any
omitied part of the WORKS by reason of any acceleration, dislocation or otherwise of the
CONTRACT,

Orders for Varmtions to be in Writing

No such variations shail be made by the CONTRACTOR without an order in writing of
the EMGINEER, Provided that if for any reason the ENGINEER shall consider it
desirable to give any such order verbally, the CONTRACTOR shali comply with such
order and any conlimation in writing of such verbal order given by the ENGINEER,
wheiher belore or afier the carrying out of the order, shall be deemed ¢ be an order in
writing withiin the meaning of (s Clause 51, Provided lurther that if ihe
CONTRACTOR shall within seven (7} days confirm i writing to the ENGINEER and
such confirmation shall not be contradicted in writing willsin {ourteen {14} days by the
ERGINEER, 1t shall be deemed {0 be an order 1n writing by the ENGINEER.

Valuation of Variaticns

All variations referred to in Clause S1 shali be vatued at the rates and prices set-out in the
CONTRACT or at analogous or pro-rated rates thereio il in the opinion of the
EMNGINEER, the same shall be applicable.

I the CONTRACT does not contain rates or prices applicable to the vaniations nor could
any rates thereto be used 25 analogous or pro-rated rates in the opinion of the ENGINEER,
then the following method(s) shail be used to value the variations:

{a} Daywork rates as set out in the CONTRACT or

{b} Rates or prices to be agreed upon between the ENGINEER and the CONTRACTOR,
Provided always that agreement shall not be with-held in the event such rates or prices
reflect fair markel rates or prices. In the event of disagreement, the ENGINEER shall fix
such rates or prices as shall, in his opinion, be reasonable and proper and his decision shall
be final, binding on and conclusive against the CONTRACTOR.

Until such time as the rates or prices are agreed or fixed, the ENGINEER shall determine
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provisional rates or prices 10 enable on-atcount payments to be ;rzciudaé in certificates
issued in accordance with Clause 58 hereof

Power of Engineer to Fix Rates

Provided that if the nature or amount of any variations relative to the nature or amount of
the whole of the WORKS or any section, phase or sub-phase thereof shall be such thay, in
the opinion of the ENGINEER, the raie or price contained in the CONTRACT for any
itemn of the works is, by reason of such variations, rendered inappropriate or inapplicable,
then a suitable rate or price shall be agreed upon betweesn the ENGINEER and the
CONTRACTOR.

In the event of disagreement the ENGINEER shall, with the EMPLOYER'S approval, fix
such other rates or prices as shall, in his opinion, be reasonable and proper having regarc
to the circumstances. Until such tiime as the rates or prices are agreed or fixed, the
ENGINELER shall determine provisional rates or prices to epable on-account payments 1o
be inchided in ceriificates issued in aceordance with Clause 58,

Provided always that it shall be a condition precedent and that no elaims for additional
payment under the variations instructed to be done by the ENGINEER pursuant to Clause
51 shall be considered unless written notice shall have been given by the CONTRACTOR
to the ENGINEER of his intention to claim extra payment either withitn fourteen (14) days
of the date of the ENGINEER'S instuction for vaniation or before the CONTRACTOR'S
commencenment af the variation whichever is earlier.

Bavwork

The ENGIMNEER may, if in his opinion il is necessary or desirable, order in writing that
any additional or substituted work shall be executed on a daywork basis, The
CONTRACTOR shall comply with such instruction and shall then be paid for such work
under the conditions set out in the Daywork Schedule included 1o the CONTRACT and
at the rates and prices affixed thereto.

The CONTRACTOR shall fornish 10 the ENGINEER such receipts or other vouchers as
may be necessary (o prove the amounis paid and, before ordering materials, shall submit
to the ENGINEER quotations for the same for his approval.

In respect of such of the works execated on a daywork basis, the CONTRACTOR shall.
during the continuance of such work, deliver each day to the ENGINEER an exact list in
duplicawe of the names, occupation and time of 211 workunen employed on such work and
a statement, also in doplicate, showing the description and quantity of all materials and
CONSTRUCTION PLANT used thereon or therefor other than CONSTRUCTION
PLANT which is included in the perceniage sddition in accordance with such Daywork
Schedule. One copy of each listand sialement will, if correct, and when agreed, be signed
by the EHNGINEER and returmed to the CONTRACTOR.

At the end of each month the CONTRACTOR shall deliver to the ENGINEER a priced
statement of the labor, reaterials and CONSTRUCTION PLANT (except as aforesaid)
used. The CONTRACTOR's compliance with such continuing obligations shall be
condition precedent to the CONTRACTOR's cigim hereinunder and who shall not be
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entitled o any payment unless such lists and statements have been fully and punctually
rendered. ’

Variation Works by Other Coniractors

The EMPLOYER may engage other contractars including but may not be limited to
EMPLOYER'S OTHER CONTRACTORS and/or EMPLOYER'S OWN FORCES to
cairy out work to be incorporated in the WORKS in any of the following cases.

{a) if in the opinion of the ENGINEER, the CONTRACTOR is unable to provide the
necessary expertise to carry out such work;

{b) if such work involve work, materials or goods and/or the use of specialized plant and
equipment that can be undertaken or supplied only by specialist contractors; or

{¢)is such work involves the use of matenials or goods not described inthe CONTRACT.

The CONTRACTOR shall not have any clainis against the EMPLOYER for exira
pryrment or loss, expenses, costs or damages (ncluding loss of profit) i respect of work
undertaken by the said other contractors herein Sub-Clavse 52.4 or the presence on SITE
of or delay or interference caused by or an act, omission or default on the part of the said
other contractors, The CONTRACTOR'S duties, obligations, responsibilities ancd
Habilities under the CONTRACT shall not be prejudiced nor affectad by any act, omission
or defauit of such contraciors.

Measurement Meeting

The CONTRACTOR shall froni time 10 time when required, on reasenshle notice by the
ENGINEER, attend at the WORKS to lake jointly with the ENGINEER or the
ENGINEER'S REPRESENTATIVE any measurements of the work executed that may be
necessary for the valuation of variations ordered pursuant to Clause 31, Any such
measureents when ascertained and any differences arising thereon shall be recorded in
tlie manmer required by the ERGINEER. The CONTRACTOR shall at his own costs and
expenses provide assistance with cvery appliance necessary for measuring the work.
the CONTRACTOR fails to attend when so required, the ENGINEER shall have power
to proceed himself o wke such measurements and such quantities measured shall be
deemesd final, binding on and conclusive agaiast the CONTRACTOR.

The CONTRACTOR shall provide 10 the ENGINEER all documents and information
necessary for the calowdation of the measuremenlts

PROCEDURE FOR CLAIMS

53.1

Procedure for Claims

The CONTRACTOR shall submit to the ENGINEER st monthly interval an account
giving particulacs, as full and detailed as possible, of all claims for any additional payment
to which the CONTRACTOR may consider bimself entitied and of all exira or additional
work ordered by the ENGINEER which the CONTRACTOR has executed during the
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preceding month.

No {inal or interim ¢laim for payment for any such work or expense will be considered
which has not been included in such particulars.

Provided always that the ENGIRNEER shall with the approval of the EMPLOYER, be
entitled o authorize payment to be made for any such work or expense, notwithstanding
the CONTRACTOR'S failure to comply with this condition, if the CONTRACTOR has,
at the sarliest practicable opportunity, notified the ENGINEER in writing that the
CONTRAUTOR intends to make a claim for such work.

Motification of a claim without submission of full particulars such ag detailed breakdown
and back-up data will not be accepted unless the ENGINEER feels that there are
exceplional circumstances which prevent submission of full details. In his letter
acknowledging receipt of an incomplete claim, the ENGINEER will specify the latest date
by which full detatls must be submitted, Ifthe CONTRACTOR fails to submit full detasls
before the date specified by the ENGINEER, it will be considered as an admission by the
CONTRACTOR that he 15 no longer proceeding with the claim and such admigsion shall
be final, hinding on and conchusive against the CONTRACTOR.

CONSTRUCTION PLANT, TEMPORARY WORKS AND MATERIALS

54.1

542

Construction Plant, Exclusive Use for the Works

All CONSTRUCTION PLANT, TEMPORARY WORKS and any other MATERIALS
provided by the CONTRACTOR shall, whea brought on to the SITE or used for the
WORKS carried out in the CONTRACTOR'S FACTORY, be deemed as between the
EMPLOYER and the CONTRACTOR, 1o be the property of the EMPLOYER 10 be used
by the CONTRACTOR exclusively for the exccution of the WORKS subject to the
CONTRACT, and the CONTRACTOR shall not remove the same or any pait theveof
from the SITE without the written consent of the ENGINELRR, execept for the purpose of
ruoving # from one part of the SITE to another.

Contracier's Insuranee of Consiruction Plent

The CONTRACTOR shall procure at his own expense an insurance policyto cover for ali
the CONSTRUCTION PLANT, and such policy shall be for the whole CONTRACT
PERIOD.

The insurance referred o herein Sub-Clause 54.2 shall be effected with an ingsurer and on
terms all © be approved by the EMPLOYER whose approval shall not relieve the
CONTRACTOR of any of his duties, obligations, responsibilities and Habilities under the
CONTRACT, and be maintained n full force and effect at all matenal times. Such
insurance shall be in the joint names of the CONTRACTOR and the EMPLOYER, and
shall inter-alia include all waivers of subrogation against the EMPLOYER, ENGINEER,
ERGINEER'S REPRESENTATIVE and all their respective agents, servants and the like.

The CONTRACTOR shall, whenever required, produce to the ENGINEER, or the
EMPLOYER, the policy or policies of insurance and the receipts for current payment of
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premiums. If the CONTRACTOR shall fail to effect and keep in force the insurance as
aforesaid, then and in any such case the EMPLOYER may effect and keep in fores any
such insurances and pay such premium or premiums as may be necessary for that purpose
and from time {o time deduct the amount 5o paid by the EMPLOYER as aforesaid from
any monies due or which may becoms due o the CONTRACTOR, or recover the same
83 & debt due from the CONTRACTOR.

Remaoval of Construction Plant

Upon completion of the WORKS, the CONTRACTOR shall with the writien consent of
the ENGINEER, remove from the SITE all the CONSTRUCTION PLANT,
TEMPORARY WORKS and the said MATERIALS remaining thereon and any unused
MATERIALS provided by the CONTRACTOR, and the property of the same shall then
be deamed re-vested in the CONTRACTOR.

Emplover Not Liable for Damaee

The EMPLOYER shall nat at any time be Hable for the loss of or damage to any of the
CONSTRUCTION PLANT, TEMPORARY WORKS and MATERJALS.

Customs Clearance

The BEMPLOYER will endeavor o render reasonable assistance to the CONTRACTOR,
where required, in obtaining clearance through the Cusioms of CONSTRUCTION
PLANT, MATERIJALS and other things required [or the WORKS, bt such assistance
shall not relieve the CONTRACTOR from his dutigs, obligations, respensibilities and
Habilities under the CONTRACT.

Coistructions Plant and Facilities

The CONTRACTOR shall provide at the SITE, all the CONSTRUCTION PLANT
required for the WORKS including but may not be fimited 1 (e same as specified inthe
CONTRACT amd shall pennit EMPLOYERS OTHER CONTRACTORS and
EMPLOYER'S OWN FORCES the reasonable use thereof for the purpose of exceuting
and completing their respective works. :

Approval of Materials, Mot Imphied

The pperation of this Clause 54 shall not be deemed 1o imply any APPROVAL by the
ENGINEER of the quality or suitability of the CONSTRUCTION PLANT,
TEMPORARY WORKS and MATERIALS or other matlers referred w tharein nor shall
it prevent the rejection of any of the same at any time by the ENGINEER.

Conditions of Hire of Congtruction Plant

With a view of securing, in the event of termination under Clause 61, the continued
avaifability, for the purpose of executing the WORKS, of any hired CONSTRUCTION
PLANT, the CONTRACTOR shall not bring on 1o the SITE any hired
CONSTRUCTION PLANT unless with the ENGINEER'S written APPROVAL ov unless
there is an agreement for the hire thereof which conlaing a provision that the owner thereof
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549  Incorporation of Clause in Sub-Contracts
The CONTRACTOR shall, where entering into any sub-contracts for the execution of any
part of the WORKS, incorporale in such sub-contracts (by reference or otherwise) the
provisions of Clause 54 in relation to CONSTRUCTION PLANT, TEMPORARY
WORKS or MATERIALS brought on to the SITE by the sub-contractors.

MEASUREMENT

55.1 Bill of Quantities
The BILL OF QUANTITIES and the rates and prices therein, are compiled for the
purpose of assisting the ENGINEER in matters related to :
(a} the breakdown of the CONTRACT SUM,
(b) preparation and evaluation of progress claims pursuant to Clause 58; and
(c) providing a cost basis for valuation of variations subject always to Clause 52.
The items, quantities, rates and prices in the BILL OF QUANTITILS shall be delermined
by the CONTRACTOR. and the CONTRACTOR shall bear full responsibility as to the
accuracy of this document, and the EMPLOYER shall not be held liable for any errors.
shortcomings in this document should such become evident during the progress of the -
WORKS. Further and for the avoidance of doubt, the description of any item not included
in the BILL OF QUANTITIES shall be deemed to have been covered in other items
described in the BILL OF QUANTITIES.

56.1  Works to be Measured

CONDITIONS OF CONTRACT

will, on request in writing made by the ENGINEER for and on behalf of the EMPLOYER
within seven (7) days after the date on which any termination has become effeclive, and
on the EMPLOYER undertaking to pay all hire charges in respect thereof from such date,
hire such CONSTRUCTION PLANT to the EMPLOYER on the same terms on all
respects as the same was hired to the CONTRACTOR save that the EMPLOYER shall be
entitled to penmit the use thereof by any other contractors employed by the EMPLOYER
for the pumposes of executing and completing the WORKS and remedying any defects
therein, under the terms of Clause 6].

In the event of the EMPLOYER entering into any agreement for the hire of the
CONSTRUCTION PLANT pursuant to the aforesaid, all sums properly paid by the
EMPLOYER under the provisions of any such agreement and all costs incurred by him in
entering into such agreement shall be deemed for the purposes of Clause 61 to be part of
the cost of executing and completing the WORKS and remedying any defects therein.

Not Applicable.
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Methed of Measurement

Notwithstanding any general or local custom, the method of measurement vsed in the
BILL OF GUANTITIES shall be employed for the measurement of any vanations or
when no applicable method of measurement s specified therein or inferable thereto, any
method of measurement as shall be desided by the ENGINEER as reasonable, All works
shall be measured net as fixed and finished and no separate allowance will be made for
waste or laps or for bulking and compaction, et which shall be deemed 1o be included in
the rates or prices,

Make up of Contractor's Rates and Prices

To facilitate the valustion of variations pursuant to Clause 52, the CONTRACTOR shall
without prejudice to any express requirement in the CONTRACT to do so garlier, submit
to the ENGINEER not less than fourteen {14) days before the scheduled commencement
of the WORKS, z breakdown of his rates ard prices in the BILL OF QUANTITIES. Such
breakdown shall indieate the foliowing and with special attention drawn to any unusual
or imporiant items:

{a) all proportionate amounts atiributable to labor, matedals and goods, plant aad
equipments, profits and overheads, and any other expendifure; and

{b} all types of plant and equipment, labor, materials and goods or other expenditure
attowed for in sufficient detail for pricing purposes.

CERTIFICATES AND PAYMENTS

58.1

Certifieauon and Pavment

At the end of each completed monilis work, the CONTRACTOR shall submit to the
ENGINEER # statement giving the estimated values of the Ibllowing:

{a) parts of the PERMANENT WORKSE executed o the satisfaction of the ENGINEER,
and

{b} unuscd MATERIALS on SITE subject 1o Sub-Clause 38.7

up to the end of that month, and the ENGINEER shall then value e pans of the
PERMANENT WORKS executed and wnused MATERIALS on SITE (subject o
Sub-Clause 58.7) as {oliows:

(i) One hundred percent {100%) of the value of completed WORKS propersly carried out
under the CONTRACT as of that date and allocable to labor, MATERIALS and
equipment PLUS. sixty percent (60%) of the value properly allocable to PERMANENT
MATERIALS delivered, properly stored and protected at the SITE for subsequent
incorporation inlo the WORKS and not brought prematurely thereon LESS the aggregate
of previous payments made by the EMPLOYER and LESS any amounts deducted by the
EMPLOYER pursuant 1o the CONTRACT mcluding but not limited to any Advance
Payments paid to the CONTRACTOR.
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Provided further that the ENGINEER when valuing the paris of the PERMANENT
WORKS executed and unused MATERIALS on SITE of the CONTRACTOR shall have
the power to reduce such value on account off

{a} defective or omitted works or works not carried out to the ENGINEER'S satisfaction;
and

{b} MATERIALS prematurely delivered, not approved or not properly protected.

From this amound, the following and all svms previously paid (o the CONTRACTOR
shall be deducted:

(=) the instaliment for the CONTRACTOR'S repayment of the Advance Paymen( in
accordance witl Clause 58.2;

(b) any deduction for vaxes and charges required by Law or whether asceriained or
unascertained under the CONTRACT or any other requirements;

{c} allowance for the any probable amount of liquidated damages due as a result ol any
probable delay ocourring to the WORKS according fo the context of the CONDITIONS
OF CONTRACT; and

(d} any other deductions that are ot may be owed by the CONTRACTOR according ta the
cantext of the CONDITIONS OF CONTRACT.

The monthdy progress payment shall then be due from the EMPLOYER fo the
CONTRACTOR four (4) weeks afler issuance of the ENGINEER'S certificale.

Advaice Pavinent

I permitted under the FORM OF AGREEMENT, the EMPLOYER shall make an
Advanee Payment w the COMTRACTOR in the amount stated therein the FORM OF
AGREEMENT spaingt 3 Baak Guaraniee in an acceptable form and from a Bank
acceptable to the EMPLOYER. The CONTRACTOR shall submit the aforecaid Bank
Guaraniee to the EMPLOYER within the tme-frames as required inn the CONTRACUT,
and thereupon the EMPLOYER shall make an Advance Payment as specified in the
FORM OF AGREEMENT.

The Advance Payment shall be repaid to the EMPLOYER in the corresponding Advancs
Payment percentage out of the monihly instaliments throvgh owt the period of
COMNTRACT and shall be repaid and taken into account at the time of and by way of the
monthly progress payments, 10 accordance with the provisions of Sub-Clause 58.1 and
Sub-Clause 58,3, so that the Advance Payment is compietely repaid upon completion of
the WORKS, The afore-said notwithstanding, the EMPLOYER also reserves all rights to
recover any outstanding Advance Payment still un-recovered, in its entirety at any point
of time in the event the EMPLOYER shall have valid reasons to proceed as such
including but may not be limited to reasons of imminent financial difficulties of the
CONTRACTOR.
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All and any extensions to the validity of the Advance Payment Bond shall be to the
account of the CONTRACTOR.

Pavigent Currency

All payment o the CONTRACTOR shall be made in the Currency as provided in the
FORM OF AGREEMENT.

Retention Maonies

The Retention Monics or any balance thereof in the event of any certification by the
ENGIMEER of montes still o be withvheld pursvant o CONTRACTOR'S duties,
obligations, regponsibilities and liabilities under Sub-Clause 49.3, will be retumed t¢ the
CONTRACTOR. uposn issuance of Maintenance Certilicate for the whale of the WORKS
in accordance with Sub-Clause 60.1. WNotwithstanding and without prejudice to the
aforesaid, the EMPLOYER may, at his sole discretion, retum any portion of Retention
Monies to the CONTRACTOR afier the ENGINEER issues the Ceriificate of Practical
Completion ¢r the Jast Certificate of Practical Completion in the event of completion of
any section, phase or sub-phase thereof the WORKS, 1n accordance with the conditions
set out in the Clause 48 against g Bank Gugraniee in an aceeptable form and from a2 Bank
accepiable to the EMPLOYER.

The Bank Guarantee shall be valid for the Period of Maintenance with an obligation of the
CONTRACTOR fo renew until a Mainterance Certificate has been issued by the
ENGINEER under the provision of Clauge 60 or any amount thereof the Bank Guarantee
to be renewed to cover any balance of Retention Monies in the event of any cenification
by the ENGIMNEER of monies still to be with-held pursuant to CONTRACTOR'S dufies,
obligations, responsibiliies and labilities under Sub-Clause 42.3. The EMPLOYER
shall, npon the expiry of the Bank Guarantze and upon the writlen request of the Bank or
the CONTRACUTOR, rctum the alforesaid Bank Guarantee to the Bank. All and any
extensions to the validity of such Bank Guarantee shall be {o the account of the
CONTRACTOR.

Obligations and Rights

On paymemt of the monthiy cestificate. all parts of the PERMANERNT WORKS and
MATERIALS paid for shall become the property of the EMPLOYER, but the same shaii
be at the risk and custedy of the CONTRACTOR until the CONTRACT is cerntified
compleied pursuant to Clause 48,

Correction or Modification in Monthiy Certificates

All the quantittes in the monthly certificates and also the payments that have been made to
the CONTRACTOR shall be considered provisional and not final and they are on account
and any mistake In measurement or-computation in the monthly certificates shall be
corrected and payment adjusted accordingly.

The EMGINEER or the ENGINEER'S REPRESENTATIVE may by any centificates
make any correction or modification in any previous certificate and shall have the power
to withhiold any monthly certificate if the WORKS or any part thereof andfor
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MATERIALS are not being carried out to the satisfaction of the ENGINEER.

Payment of Stockpiled Materials

{ement, reinforcing steel, structuzal sieel, asphalt materials, agaregate and other materials
required for the performance of the WORKS, when already on the SITE and not yei
tncorporated in the WORKS may, on the request of the CORNTRACTOR, be included by
the ENGINEER. in the monthly certificate. Payment for MATERIALS on SITE shall be
valued at sixty percent (60%) of ihe unit price of the MATERIALS indicated in the BILL
OF QUANTITIES - Daywark or at the rate to be agreed if the MATERIALS does not
appear in this Section. Provided always that the above MATERIALS shall comply with
all the conditions preseribed in the CONTRACT,

The value of these MATERIALS will be deducted from the subsequent monthly
certificates.

The minimum amount of the certified payment of Stockpiled Matzrials for the monthly
certificate shall be ten million Ruptabs (Rp 10,800,000,

[inal Avcout

Upon the issuance of the Certificate of Practicel Complegtion or the last Certificate of
Practical Complefion in the event of completion of any section, phase or sub-phase
thereof the WORKS, the ENGINEER and the CONTRACTOR shall together determine
the final account of the WORKS. The CONTRACTOR shall submit the final account to
the ENGINEER within ninety (90) days of receipt of the last Certificate of Practical
Completion. The ENGINEER shall assess and render a Final Account Certiftcale within
a pertod of one hundred and twenty (120) days upon receipt of the CONTRACTOR s final
account, In the event of the CONTRACTOR disagreeing with the ENGINEER'S Final
Account Certificate, the CONTRACTOR shall in writing give notice to the ENGINEER
af his disagreement ne later than tharty {30} days from receipt of Final Account Certificale
failing which the ENGINEER'S Final Account Certificate shall be final, binding on and
conclusive against the CONTRACTOR. The CONTRACTOR shall so state in hig
written potice the reasons for disagreement with the ENGINEER'S Final Account
Cerniificate and any assessmend therein, The ENGINEER shall within a period of thirgy
(30} days respond to the CONTRACTOR'S notice of disagreement.

Approval Only by Mantermace Cermificate

No certificate olher than the Maintenance Certificate referred to in Clause 60 shall be
deemed to constitute approvat of the WORKS or part thereof subject to Sub-Clause 49.3.

Muaintenance Certilicale

The CONTRACT shall not be considered fully fulfifled until a Maintenance Certificate
shall have been issued by the ENGINEER and deliversd to the EMPLOYER with 3 copy
to the CONTRACTOR stating that the WORKS have been completed and maintained to
his satisfaction. The Maintenance Ceriificate shall be given by the ENGINEER within
twenty-cight (28) days after the expiration of the Period of Maintenance, or, if different
Periods of Maintenance shall became applicable to different section, phase or sub-phase
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thercof the WORKS, upon the expiration of the latest such period, or as soon thereafter as
any works ordered during such period, pursuant 1o Clauses 49 and 50 hereof, shall have
been completed to the satisfaction of the ENGINEER and full offect shall be given to this
Clause 60, notwithstanding any previcus entry on the WORKS or the taking possession,
working or using thereof or any part thereof by the EMPLOYER.

Provided always that in the event Sub-Clause 49.3 is applicable, the ENGINEER may but
shall not be bound to issue 2 Maintenance Certificate stating that the WORKS subject to
Sub-Clause 49.3 have been completed and maintsined to his satisfaction. The
Maintenance Certificate issued subject 10 Sub-Clause 49.3 shall be without prejudice 1o
the CONTRACTOR'S duties, obligations, mponsablhizcs and labilittes under
Sub-Clause 49.3.

Cessation of Employer's Liability

i shall be a condition precedent herein that the EMPLOYER shall not be liable o the
CONTRACTOR for any matter or thing arising out of ¢r in connention with the
CONTRAUT or the execution of the WORKS, unless the CONTRACTOR shall have
made a ¢laim in writing in respect thereof not later than fourieen {14) days before the
giving of the Matntenance Certificate,

REMEDIES AND POWERS

61.]

Defauly of Contractor

if the CONTRAUTOR shall become bankrupt, or have & receiving order made against
him, or shall present his peation in bankraptey, or shall make an arrangement with or
assignment in favor of his creditors, or shatl agree 1o carry out the CONTRACT under a
committee of inspection of his creditorg, or, being a corporation, shall go into liquidation
{other than a voluntary liquidation for the purposes of amalgamation or reconstauction),
or if the CONTRACTOR shall assign the CONTRACT without the consent in writing of
the EMPLOYER first obtained, ov shall have an execution levied on his MATERIALS,
or if the ENGINEER shall cerlify in writing to the EMPLOYER that, in his epinion, the
CONTRACTOR;

{a) has abandoned the CONTRACT; or

(b} without reasonable excuse has failed (o commience the WORKS or has suspended the
progress of the WORKS for fourtesn (14) days afier receiving froms the ENGINEER
writien notice to proceed; or

{c) has failed to remove WORKS and/or MATERIALS frons the SITE or to pult down and
replace work for fourieen {14) days after receiving from the ENGINEER writien notice
that the said WORKS and/or MATERIALS had been condemned and rejected by the
ENGINEER under the CONTRACT; or

(d) despite previous wamings by the ENGINEER in writing, is not executing the WORKS
in accordance with the CONTRACT, or is persistently or flagrantly neglecting to carry out
his phligations under the CONTRACT; or
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(£} has, to the dewriment of gosd workmanship or in defiance of the ENGINEER'S
instructions to the contrary, sub-jet any part of the CONTRACT; or

(£} has failed to provide the PERFORMANCE BOND pursuaat to Clagse 18;

then the EMPLOYER may, after giving fourteen (14) days notice in writing 10 the
CONTRACTOR in the event the WORKS are carried out on SITE, enter upon the SITE
and the WORKS and terminate the employment of the CONTRACTOR without thereby
releasing the CONTRACTOR from any of his duties, obligations, responsibilities or
liabilities under the CONTRACT, or sffecting the rights and powers conferred on the
EMPLOYER or the ENGINEER or the ENGINEER'S REPRESENTATIVE by the
CONTRACT, and may himself complete the WORKS or may employ any ather
contraciors o complete the WORKS. The EMPLOYER or such other contractors may
use for such completion so much of the CONSTRUCTION PLANT, TEMPORARY
WORKS and MATERIALS, which have been deemed o have become the property of the
EMPLOYER under Sub-Clause 54.1 and reserved exclusively for the execution of the
WORKS under the provisions of the CONTRACT, as he or they may thiak proper, and
the BMPLOYER may, at any time, sell any of the said CONSTRUCTION PLANT,
TEMPORARY WORKS and unused MATERIALS and apply the proceeds of sale in or
towards the satisfaction of any sums due or which may bzcome due to the EMPLOYER
from the CONTRACTOR under the CONTRACT.

In the event WORKS are carricd oul ia the CONTRACTORS FACTORY, the aforesaid

pravisions herein Sub-Clause 61.1 shail apply mutatis mutandis. The EMPLOYER shall

in addition, himself or empioy any other contractors remove the WORKS from the

CONTRACTORS FACTORY together with so much of the CONSTRUCTION PLANT,
TEMPORARY WQORKS and MATERIALS, whicl: have been deemed 1o have become

the property of the EMPLOYER under Sub-Clause 54.1 for the completion of the

WORKS outside the CONTRACT by the EMPLOYER,

Valuation al Date oof Yerminalion

The ENGINEER shali, as soon as may be practicable after such termination by the
EMPLOYER, fix and determine ex parte, or by ov afier reference to the parties or after
such investigation or caquiries 2s he may think fit 1o make or institete, and shall certify
what amaunt, if any, had at the time of such entry and termination been reasonably camed
by or would reasonably accrue o the CONTRACTOR in regpect of works then acwally
done by him under the CONTRACT and the value of any of the said unused or partially
used MATERIALS, any CONSTRUCTION PLANT any TEMPORARY WORKS,

Pavment after Termination

I the EMPLOYER shall terminate the smployment of the CONTRACTOR under the
CONTRACT under this Clause 61, the EMPLOYER shall not be liable to pay 1© the
CONTRACTOR any money on sceount of the CONTRACT until the expiration of the
Period of Maintenance and thereafler until the costs of execulion, completion and
maintenance, damages for delay in completion, if any, and all other costs, expenses and
damages incurred by the EMPLOYER have been ascertained and the amount thereof
certified by the ENGINEER. The CONTRACTOR shall then be entitled 1o receive only
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such sum or sums, if any, as the ENGINEER may certify would have been payable to him
upon due completion by him after deducting the said amount and unrepaid Advance
Payment. If such amount shall exceed the sum which would have been payable to the
CONTRACTOR. on due completion by him, then the CONTRACTOR shall, upon
demand, pay 1o the EMPLOYER the amount of such sxcess and it shall be deemed a debt
due by the CONTRACTOR 10 the EMPLOYER and shall be recoverable accordingly.

Liguidated Damages afier Termination

In the event final completion of the WORKS by the EMPLOYER has been delayed
beyond the DATE(S) FOR COMPLETION (as revised or extended or notionally
extended by the ENGINEER in accordance with Clause 41 and Clause 44 or any other
provisions of this CONTRACT entithing the CONTRACTOR 1o an extension of time and
alse in accordance with the provisions of this Sub-Clause 61.4), the following provisions
shall have effect:

{a) the EMPLOYER shall be entitled to the same liquidated darnages for delay as those
which would have applied under the terms of the CONTRACT if the CONTRACTOR
had himself completed the WORKS on the actual completion date of the other contractors
or persons engaged by the EMPLOYER;

(b) the ENGINEER shall, upon completion of the WORKSE, issue a nolice in writing
stating the date upon which the CONTRACTOR should have completed the WORKS and
shall also state the full period of delay for which te CONTRACTCOR is responsible and
shall compute the total darmages due to the EMPLOYER therefor. The notice shall give
credit for matters (ollowing the termination witich would in any event have entitled the
CONTRACTOR to an extension of time had he completed the WORKS himself and
applied for such extension, and in assessing the period and date of delay 1o be centified in
the certificate, the ENGINEER shail also reduce the neriod of delay 1o be deterrnised to
the extent that there has been any failure by the EMPLOYER or by other contracions or
persons engaged by the EMPLOYER 10 use due diligence and due expedition inarranging
for or completing the remaining parts of the WORKS, Provided always that in the
evaluation of any cxiension of tme, the ENGINEER shall consider any savings or
reduction in Gme for completion of the WORKS or any seetion, phase or sub-phase
thereof by reason of any instruction requiring (the omission of any WORKS and the like
pursuant i Clause 51 either by the CONTRACTOR and/or by other contractors v
persons engaged by the EMPLOYER and/or any other reason as the ENGINEER shall
decide as fair and reasonable; arnd

{c) upon jssue of the notice pursuant 1o Sub-Clause 61.4 (b), the damages for liguidated
damages for delay cerlified therein shall be immediately payable by the CONTRACTOR
to the EMPLOYER.

Assignment of Benefit of Agreement

Unless probibited by law, the CONTRACTOR shall, if so instructed by the ENGINEER
and accepied by the EMPLOYER, within fourteen {14} days of such entry and temmination
referred to in Sub-Clause 61.1, assign to the EMPLOYER. the benefit of any agreement
for the supply of any MATERIALS, CONSTRUCTION PLANT, TEMPORARY
WORKS or services and/or for the cxecution of any works for the purposes of ithe
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CONTRACT, which the CONTRACTOR may have entered inte. Provided elways and
for the avoidance of doubt, such assignment shall not prejudice the duties, obligations,
regponsibilities and labilitles of the CONTRACTOR under such agreements which

gecurred or due to any cause(s) which occurred prior to thelr assignmeat o the
EMPLOYER.

Lirgent Repairs

If, by reason of any accident, or failure, or other event oceurring (o in or in connection with
the WORKS, or any part thereof, either during the execution of the WORKS, or during
the Period of Maintenance, any remedial or other work or repair shall, in the opinion of the
ENGINEER, be urgently necessary for the safety of the WORKS and the
CONTRACTOR is unable or unwilling at once to do such work or wepax, the
EMPLOYER shall be eatitled to employ and pay other persons to carry out such work or
repair ag the ENGINEER may consider necessary. If the work or repair 55 done by the
EMPLOYER is work which, in the opiion of the ENGINEER, the CONTRACTOR was
fable to do at his own expense under the CONTRACT, all expenses propesly incurred by
the EMPLOYER, shall be deducted by the EMPLOYER from any monies due or which
may become due to the CONTRACTOR or recoverable as a debt due from the
CONTRACTOR to the EMPLOYER, all at the discretion of the EMPLOYER. Provided
that the ENGINEER, as the case may be, shall, as soen afier the ocourrence of any such
emergency as may be reasonably practicable, notify the CONTRACTOR thereof in
writing.

Pavinent of Debis by Conlractor

The CONTRACTOR shall at sll times prompily pay all wages, bills and other debts
accrued in connection with the proper execution of the WORKS, and shall upen request
by the ENGINEER FRumish 1o him reasonable proof of payment of the same. If the
ENGINEER is aware that any such wages, bills and other delsts are owing by the
CONTRACTOR, the ENGINEER may direct payment thereol [tom monies due or
becoming due o the CONTRACTOR.

SPECIAL RISKS

631

Speciat Risks related to Coniract Performance

The special risks are war, hostilities (whether war be declared or not}, tnvasion. act of
foreign enemies, the nuelear and pressure waves risk deseribed in Sub-Clause 20.4. or
insofar as it relates to the country i which the WORKS are being or are to be execuled or
maintained, rebellion, revolution, insurrection, military or usurped power, or civil war, or,
unless solely due to the employees of the CONTRACTOR or of his sub-contractors and
arising from the sonduct of the WORKS, riot, commotiaon or disorder.

Outbresk of War
If, during the currency of the CONTRACT, there shall be an outbreak of war, whether war
is declared or not, in any part of the world which, whether financially or otherwise,

materially affects the execution of the WORKS, the CONTRACTOR shall, unless and
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unkil the CONTRACT iz terminated under the provisions of this Clause 63, continue to
use his best endeavors to complete the execution of the WORKS. Provided always that
the EMPLOYER shall be entitied, at any time afier such outbreak of war, 1o terminate the
CONTRACT by giving written notice to the CONTRACTOR and, upon such netice
being given, this CONTRACT shall, except as to the rights of the parties under this
Clause 63 and to the operatian of Clause 65, lerminate, but without prejudice 1o the rights
of either party in tespect of any antccedent breach thereof.

Removal of Construction Plant on Termination

H the CONTRACT shall be carried out on SITE and shall be emminated under the
provisions of Sub-Clause 63.2, the CONTRACTOR, with approval of the EMPLOYER,
shall, with all reasonable dispatch, remove from the SITE all CONSTRUCTION PLANT
and shall give similar facilities to his sub-contractors te 46 so.

Pavment if Contract Terminated

i the CONTRACT shall be ferminated as aforesaid and provided ahways that the
CONTRACTOR has not commitled any default as provided in Clause 51 and in which
case any valuvation of WORKS upon termination shall be based on similar principles in
Clause 61, the CONTRACTOR shall be paid by the EMPLOYLER, insofar as such
amounts or items shall not have already been covered by payments oo accoumt made 1o the
CONTRACTOR, for ali work executed prior {o the date of termination at the rates and
prices provided in the CONTRACT and in addition:

(2} The amounts payable in respect of any preliminary items, so far as the work or service
comprised therein has been carnied cut or performed, and a proper progoriion, as certified
by the ENGINEER, of any such items, the work or service comprised in which has been
partially carried out or performed.

(b) The cost of materials or goods reasonably ordered for the WORKS which shall have
heen delivered to the CONTRALTOR or of which the CONTRACUTOR is legally liable
to accept delivery, such materials or gonds becoming the property of the EMPLOYER
upon such payments being made by him.

{c) A sum, afier certified by the ENGINEER, being the amount of any expenditure
reasonably incurred by the CONTRACTOR in the expectation of compieting the whole
of the WORKS insofar as such expenditure shall not have been covered by the payments
in this Sub-Clause 63.4.

Provided always that sgainst any payments due from the EMPLOYER under this
sub-clause, the EMPLOYER shall be entitled 10 be credited with any owstanding
balances due from the CONTRACTOR for any advances made to the CONTRACTOR
under the CONTRACT and any other sums which are recoverabie by the EMPLOYER
from the CONTRACTOR under the CONTRACT.
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FRUSTRATION

6d.1

Pavment in Fvent of Frustration

If & war or other circumstances outside the contiol of both parties arises after the
CONTRACT is made so that eillier parly is prevented from [ulflling his contractal
obligations, or uader the law goveming the CONTRACT, the parties are released from
further performance, then the sum payable by the EMPLOYER to the CONTRACTOR in
respect of the work executed shall be the same as that which would have been payable
under Clause 63 if the CONTRACT had been terminated under the provisions of Clause
63, Provided always that prior ko the occurrence of the aforesaid event(s), the
CONTRACTCOR has not committed any default a8 provided in Clause 1 and in which
case any valuation of WORKS upon termination shall be based on similar principles in
Clause 61.

SETTLEMENT OF DISPUTES

65.1

Settlement of Disputes-Arhitration

I any dispute or difference of anyihing whatsocver shall arise between the EMPLOYER
and the CONTRACTOR or between the ENGINEER and the CONTRACTOR in
connestion with, or arising out of the CONTRACT or the execution of the WORKS,
whether during the progress of the WORKS or after their completion and whetler before
or after ihe tenmination, abandonment or hreach of the CONTRACT, It shall, in the firsy
place, be veferred to and settled by the ENGINEER swho shall, within & period of ninety
(903 days after being requested by eithey party 1o do so, give writlen notice of his decision
to the EMPLOYER and the CONTRACTOR.

Subsiect to arbitration, as hereinafter provided, such decision m respect of every matier 50
referred shall be final, bindiag on and conclusive against the EMPLOYER and the
CONTRACTOR and shall fodhwith be given effect to by the CONTRACTOR, whio shal)
proceed with the execution of the WORKS with all due diligence whether he or the
EMPLOYER requires arbitration, as hereinafier provided, or not. if the ENGINEER has
given written notice of his decision (o the EMPLOYER and the CONTRACTOR and no
wriften claim to arbitration has heen conmmumicatad (o him by either the EMPLOYER o
the CONTRACTOR within a period of ninety (90) days frons receipt of such nolice, the
said decision shall remain final, binding on ad conclusive against the EMPLOYER and
the CONTRACTOR. If the ENGINEER shall fil to give notice of hig decision, as
aforesaid, within a period of ninety (90) days afier being requested as aforesaid, orif either
the EMPLOYER or the CONTRACTOR be dissatiafied with any such decision, then and
it any soch case either the EMPLOYER or the CONTRACTOR may within ninety {90)
days alier receiving notice of such decision, or within ninety (90} days after the expiration
of the first-nammed period of ninety (90 days, as the case may be, require that the matter
or matters in dispute be referred o arbitration 23 berginafter provided. All disputes or
differences in respect of which the decision, if any, of the ENGINEER bhas not become
final, binding on and conclusive as aforesaid shall be finally seitled under the Rules of
Indonesian National Board of Arbitration (B.AN.L) by one or mote arbitrators appointed
under such Rules. The said arbitrators shall have full power to apen up, revise and review
anty decision, opinion, direction, certificate or valuation of the ENGINEER. Neither party
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shall be limited in the proceedings before such arbitrator’s to the evidence or arguments
put hefore the BNGINEER for the purposes of obtaining his said decigion.

No decision given by the ENGINEER in sccordance with foregoing provisions shall
thsqualify him from being called a5 a witness and giving evidence before the arbitrators
on any matler whatsoever relevant to the dispute or difference referred © the arbitrator{s)
as aforesaid. The reference o arbitration may proceed notwithstanding that the WORKS
shall not then be or alleged 10 be completed, provided always that the obligations of the
EMPLOYER, the ERGINEER and the CONTRACTOR shali not be altered by reason of
the arbitration being conducted during the progress of the WORKS.,

NOTICES
66.1  Motice to Contmctor

66.2

All cenificates, notices or written ingtructions 1o be given by the EMPLOYER of by the
ENGINEER or the ENGINEER'S REPRESENTATIVE to the CONTRACTOR under
the CONTRACT shall be served by sending by post 1o or delivering the same o the
CONTRACTOR'S principal  place of business, or such other address as the
CONTRACTOR shall norsinate for that purpose.

To the CONTRACTOR, *

Atin.: Mr.

* To be inserted by the CONTRACTOR,

Notice o Eminlover and Engineer

Any notice to be given to the EMPLOYER or the ENGINEER under the terms of the
CONTRACT shall be sent by post or delivered and addressed 1o the respective addressey
ay st forth herzin.

A. To the EMPLOYER: PT GRAND INDONESIA
H.MH Thamrin Ne. §
Jakara 10319

Atin Mr. Frang H Lazaro

B. To the ENGINEER: PT CIFTA KARYA BUMI INDAH
Gedung WTC Mangga Dua, J1. Mangga Dus Raya,
Keturghan Ancol, Jakarta Utara

Attn,: Mr. Suradji H Darmadiji
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C. To the ENGINEER'S REPRESENTATIVE:
Site Office of PT Grand Indonesia
Ji. M H Thamria No, 1,
Jakarta 10310

Atts: Mr. Charles Kunarta

Cliange of Address

Either parly may change 2 nominated address to another address in the country where the
WORKS are being exscuted by prior written notice to the other party, with a copy to the
ENGINEER, and the ENGINEER may do 50 by prior written notice to both parties.

BEFAULT OF EMPLOYER

67.1

Defanlt of Tmplover

In the event of the EMPLOYER:

{a} failing to pay to the CONTRACTOR the amount due under any cerificate of the
ENGINEER within eight (R} weeks after the same shall have become due under the
CONTRACT, subject to any deduction that the EMPLOYER is entitled t make under the
CONTRACT; or

{b) becoming bankrupt or, being a company, going Inta liquidation, other than for the
purpose of a scheme of reconstruciion or amalgamation or

(¢ giving formal notice 1o the CONTRACTOR that for unforeseen reasons, due (o
sconomic dislocation, it is Impossible for im (o continue t© meet his  contractual
obligations,

the CONTRACTCOR shali be eniitled 1o terminate his employment under the
CONTRACT afier giving twenty gight (28} days prior writfen notice to the EMPLOYER,
with 2 copy to the ENGINEER.

CURRENCY AND RATES OF EXCHANGE

68.1

682

Increase or Decrease of Cost

Adjustment (o the CONTRACT SUM and all rates and prices therein and the
CONTRACT shall not be made in respect of rise or il in the costs of labor and/or
materials or any other matters affecting the cost of the execution of the WORKS.

Change in Cost and Legisiation

No change in costs and other expenses will be made for any change in legislation o the
CONTRACTOR. The CONTRACT SUM and the rates and prices in the "BILL OF
QUANTITIES" are valid for the entire duration of the CONTRACT including but not
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limited to any maintenance and guarantes thereto, and any pedod of delay caused by the
COMNTRACTOR and any period of extension of time (if any) granted by the ENGINEER.

Currency Restriction

Unless otherwise stated subject and imited to the period herein stated, if, within the thirty
{30) days subsequent to the latest date for submission of tenders for the WORKS the
Government or authorized agency of the Government of Indonesia imposes currency
restrictions andfor transfer of currency restrictions in relation to the currency or currencies
in which the payments under the CONTRACT are to be paid and provided always that it
shall be condition precedent for any reimbursement thereto that written notice had been
served 1o the ENGQIRNEER within seven {7) days of the event and the ENGINEER shali be
satisfied that the CONTRACTOR has used all endeavors o mitigate any effects theieto,
the EMPLOYER may, at his sole discretion, consider remmbursement of any loss or
damage to the CONTRACTOR ansing therefrom ingofar as they are reasonabie.

Rates of Exchange
Not Applicable

rluchuation in Exchange Rales

It is a condition of this CONTRACT that the EMPLOYER. shall not become liable for
claiinig fram the CORTRACTOR or that arising from any of his sub-contraciors, supphiers
and the like in respect of lncrsase in the cost of materials, labor, plact, overheads and the
like resulting from market fluctuations in the rate of exchange of the Rupiah against
foreign currencies.

OTHERS

717

Taxation and other Diuties

The CONTRACTOR and his personnel shall be liable for income tax and such other laxes,
duties, contributions and other charges levied on any paymeni made to him under this
CONTEACT in accordance with the Laws and regulations of the Republic of Indonesia.

Compensation

For and in consideration of the WORKS 1o be carried cut by the CONTRACTOR in
acoordance with the CONTRACT o the satisfaction of the ENGINEER, the
EMPLOYER agrees (o pay the CONTRACT SUM as stated in the signed FORM OF
AGREEMENT, and subject fo any additions or deductions as provided in the
CONTRACT, all according to the terms of payment specified in the CONTRACT.

Without prejudice to the generality of the aforesaid wor of the CONTRACT:

{(a) the CONTRACT SUM and all rates and prices therein the CONTRACT arg and shall
remain fixed and firm, and inclusive of all ancillary and other works and expenditures,
whether separately of specifically mentioned or described in the CONTRACT or not,
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which are either necessary to carry out and bring to completion the WORKS or which may
become necessary to overcome difficulties before completion. Save asy otherwise
expressly provided in the CONTRACT, there shall be no chenge in the amount payable
by the EMPLOYER to the CONTRACTOR,

(b) change in the price of MATERIALS, labor rate, commodity price, hire rate, etc shall
nof be grounds for the asdjustment of the CONTRACT SUM or any rates and prices
therein or the CONTRACT.

*

Contractor's All Risks Insurance

The EMPLOYER shall procure a "CONTRACTOR'S All Risks Insurance" (CAR) in
joint name of the EMPLOYER and the CONTRACTOR (including sny other party(ies)
as the ENGINEER and/or the EMPLOYER shall deem necessary) under provision of
Clause 21 for WORKS carried ont at SITE.

Records

The CONTRACTOR shall maintain an accurate report syster and submit the same o the
ENGINEER for record purposes. The reports shall be submitted daily, weekly and
monthly as applicable and when otherwise requested by the ENGINEER and amongst
other iters shall indicate the following:

(2} Paily Reports

. Labor level and type

- CONSTRUCTION FLANT and other eguipments
. WORKS exccuted during the day

- MATERIALS delivered

- Any daywork record sheets

(b} Weekly Reports

- WORKS and progress throughout the week

- Proposed work schedule for the following week

- A summary of instruction (if any) tssued during the wesk
- Information reguested by the CONTRACTOR

= The overall progress situation

{c} Monthly Reportg

- The overall progress situation, a revised programme for the WORKS and
re-planning strategy adopted or to be adupted to overcome delay

- A summary of financial situation piving approximate monthly and cumulative
details .

- A ligt of vasiations (if any) and adjustment to the original CONTRACT

- A list of any oulstanding matters for discussion or resolution

The ENGINEER may convene meetings as and when required either for routine or
specific purposes and when required wil issue minutes (o confirm matters raised and their
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outcome. The CONTRACTOR shall produce and maintain a sysiematic photographic
record of the WORKS and progress thereof.

The photographs shall be in sufficient numbers and locations to accurately portray and
detail the WORKS and one copy of each negative and a print of each picture shall be
subrmitied to the ENGINEER each month or when required and be marked with the date
and geographical location and direction.

The CONTRACTOR shall submit one {1} set sepia or original and two (2} copies of
*As-built drawings” and one (1) set of CIJ to the ENGINEER within four {4) weeks of the
completion of the WORKS.

Cratuities

The CONTRACTOR warranis that it bas not paid and will not pay any fee commission
or compensation, and that it has not granted and will not grant any gift, gratuity or rebate
of any kind, directly or indirectly, to any officer, employee, agent or representative of the
EMPLOYER or of any company or corporation afftliated or comnected with the
EMPLOYER, whather generally or in connection with this CONTRACT, either an
inducement to abtain this CONTRACT or as an acknowledzement of any other contracts,

Satetv of Vigliors

The CONTRACTOR is required to pay particular atlention to the safety and well being of
visitors including tenants and shall where and whenever required provide secure, safe and
protected area for visitors and 1o allow for and take whatever additional protective
measures such as additional fencing, walkways, signs, eic, a3 may be deemed necessary,
or requested by the ENGINEER.

EMPLOYER'S OTHER CONTRACTORS AND EMPLOYER'S OWN
FORCES

761

Definition

As provided in Sub-Clause 1.1, the person(s), firm{s} ar company{ics) other than the
CONTRACTOR who may be present on the STTE or otherwise, to carty out works or to
supply goods and materials or otherwise pursuant to the PROJECT, simuhanzously,
contemporancously, sequentially or otherwise with the WORKS undertaken by the
CONTRACTOR and with whom the CONTRACTOR shall be required to liaise, work,
coordinate, cooperate, supervise and all of the like with, shall be known as and called:

(a) EMPLOYER'S OTHER CONTRACTORS if they are employed by the EMPLOYER
under 3%?31‘3&? caniracis; or

(b) EMPLOYER'S OWN FORCES if they are the same of the EMPLOYER.

The EMPLOYER'S OTHER CONTRACTORS and EMPLOYER'S OWN FORCES
shall be generally as described in the BILLS OF QUANTITIES and/or as may from time
to lime be advised by the ENGINEER,

Akibat Hukum..., Elly Rahmawaty Anggraini, FH Ul, 2008



Dt b e R L 3

762

76.3

CONDITIONS OF CONTRACT

Contractor’s Acknowiedeement and Acceptance

For all purposes and intent of the CONTRACT, the CONTRACTOR shall be deemed to
have acknowledged and accepted that the EMPLOYER has engaged and/or will engage
EMPLOYER'S OTHER CONTRACTORS and EMPLOYER'S OWN FORCES who
wilt be in the occupation of the SITE ar the same time as the CONTRACTOR is carrying
out his CONTRACT and in this respect, the CONTRACTCOR:

{2} shall have no claims against the EMPLOYER in respect of any acts or omissions or
otherwise by the EMPLOYER'S OTHER CONTRACTORS and EMPLOYER'S OWHN
FORCES; and

{b) shall further save harmless and indemnify the EMPLOYER against 2ll claims by the
EMPLOYER'S OTHER CONTRACTORS and EMPLOYERS OWN FORCES in
sonsequence of the CONTRACUTOR's failive to fudfill its duties, nbhgz{zans and
responsibilities under the CONTRACT,

(c) shall accept that all defaules of the EMPLOYER'S GTHER CONTRACTORS and
EMPLOYER'S OWNFORCES in consequence of the CONTRACTOR's failure 1o fulfil
its duties, obligations and responsibilities nnder the CONTRACT shall be deemed and
censtrued (o be the defanlt of the CONTRACTOR.

For the avoidance of doubt, the principles herein shall apply and comtinue to bind the
CONTRACTOR notwithstanding that the WORKS are camied out at e SITE or
otharwise, and the CONTEACTOR shall bz deemed o have waived all defenses whether
i contract and/or the law zs regards (o the absence of any privities of contract or
cthervise.

Contractar's Obligations with regards o Emnlover's Other Congactors and Emplover's
O Forees

Without prejudics to any provisions of e CONTRACT nor to any of the dubies,
obligations, responsibilities and labilities of the CONTRACTOR thercto ansing, the
CONTRACTOR:

(a} shall liaise, work, coordinate, cooperate, supervise and all of the like wilh works
carried out by the EMPLOYER'S OTHER CONTRACTORS and EMPLOYER'S OWN
FORCES in relation with the WORKS:

{b) shall not delay or obstruct or inierfere with the EMPLOYER'S OTHER
CONTRACTORS and EMPLOYER'S OWN FORCES in their carrying out of their
respective works;

(c) shall where reasonably possible afford to the EMPLOYERS OTHER
CONTRACTORS and EMPLOYER'S OWHR TFORCES the free use of the
CONSTRUCTION PLANT, TEMPORARY WORKS and the like simultaneously,
contemporaneously or otherwise used by the CONTRACTOR; and

(&) shall carry out everything necessary whether spacified or not (o ensure that the works
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CONDITIONS OF CONTRACT

of the EMPLOYER'S OTHER CONTRATTORS and EMPLOYER'S OWN FORCES
are properly integrated and interphased into the WORKS and the completion of the
WORKS within the DATE(S) OF COMPLETION.

Contractor to Notify the Engincer

Without prejudice to the any provisions of the CONTRACT nor to any of the duies,
abligations, responsibilities and liabilities of the CONTRACTOR thereio arising thereto,
the CONTRACTOR shall notify the ENGINEER in writing together will all necessary
detadds therelo as to any events or acts or omissions of the EMPLOYER'S OTHER
CONTRACTORS and EMPLOYER'S OWN FORCES which in the reasonable opinion
of the CONTRACTOR has affected or will affect the WORKS, not later than seven (7)
days after the occurrence of the said event, act or omission and the ENGINEER shalf if he
considers necessary thereto issue instructions to the CONTRACTOR. Sauch aforessid
wrilten notice by the CONTRACTOR together with the ENGINEER'S reascnable
satisfaction that the CONTRACTOR has carried oul everything reasonably necessary to
mitigate any effects thereto arising shall be condition precedent {o any of the
CONTRACTOR'S righis under the CONTRACT,

The ENGINEER'S decision on any of the matiers which arise thereto and/or under Clause
76 as to the CONTRACTOR'S proportional or entire responsibility and/or accountability
and/or Liability as regards to such said matters arising thereto shall be final, binding on and
conclusive against the CONTRACTOR,

The CONTRACTOR shall also be fully responsible to check on the works of
EMPLOYER'S QTHER CONTRACTORS and EMPLOYER'S QWN FORCES so long
as thewr works shall affect the WORKS of the CORTRACTOR; and to immediately
advise the ENGINEER in writing of any inadequacies and/or lack of precision, gquality,
ete. In the event the CONTRACTOR shall fail to advise the ENGINEER as aforesaid, the
CONTRACTOR shall be fully responsibie for ali subsequent rectification works etc. 1o
such works of EMPLOYER'S OTHER CONTRACTORS aad EMPLOYER'S OWN
FORCES if they are so reguired for the proper integration of the WORKS of the
CONTRACTOR.

EMPLOYER'S MATERIALS

77.1

712

Emnlover's Materials

As provided in Sub-Clause 1.1, all materials, machinaries, plants, equipments, apparatus,
goods and all other things supplied by the EMPLOYER and which are intended to form
or be forming part of the PERMANENT WORKS by the CONTRACTOR shall be
kinown as and called EMPLOYER'S MATERIALS, The EMPLOYER'S MATERIALS
sitall be generally as described in the BILLS OF QUAN?E'?’%L‘% and/or as may from lime
te ime be advised by the ENGINEER,

Contractor's Obligations with regards to Emplover's Materials

If applicable 1o the WORKS, EMPLOYER'S MATERIALS shall be supplied by and/or
for and on behalf of the EMPLOYER and will be delivered to the SITE without charge to
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the CONTRACTOR for the CONTRACTOR'S incorporation into the WORKS. The
CONTRACTOR shall be responsible for all unloading, security, warchousing, storage,
pratection and all of the fike.

The CONTRACTOR shall thereupon inspect all quantities, qualities and the like thereto
and shall notify the ENGINEER in wriling within seven (7} days upon the respective
MATERIALS to SITE in the event of any deficiencies and/or discrepancies and the Jike in
the quantities and/or qualities of the MATERIALS andfor any other matter which shall
require the attention of the ENGINEER, failing which the CONTRACTOR shalf be fully
responsible and accountable for any deficiencies thersto. Save unless written notice had
been served by the CONTRACTOR to the ENGENEER as aforesaid and the ENGINEER
shall issue instructions thereto, the CONTRACTOR shall thereupon assume falf risk and
responsibilities of the qualities and quantities of the MATERTALS as if the MATERIALS
were supplied by the CONTRACTOR for the WORKS. However, in considering the
CONTRACTOR'S responsibility and accomstability s aforesaid as regards 1o any
deficiencies and/or discrepancics on quantities and/or gualities of the EMPLOYER'S
MATERIALS, the ENGINEER may consider any mitigation of the CONTRACTOR'S
responsibility and aceountability insofar as:

{a} the CONTRACLTOR is not directly or indiveetly in defavlt nor has directly or indirectly

contributed o deficiencies andfor discrepaneies on quantities and/or qualities of the
EMPLOYER'S MATERIALS;

(b} the damages for the deficiencies and/or diserepaneies on quantities and/or qualities of
the EMPLOYERS MATERIALS are claimable and had in fact been puid by the
supplier(s) of the EMPLOYER'S MATERIALS fo the EMPLOYER; and

{¢) the deficiencies and/or discrepancies on qualities of the EMPLOYER'S MATERIALS
are inherent andfor latent and not foreseeable notwithstanding reasonabie inspection.

Contractor 1o Subsiit Quantity and Delivery Time

# EMPLOYER'S MATERIALS are to be incorporated into the WORKS, the
CONTRACTOR shall be responsible for adwising the EMNGINEER regardiog (ue
guantitics, ete of the EMPLOYER'S MATERIALS required and their required date(s) on
SITE so as nol to cause any delay in the completion of the WORKS, The
CONTRACTOR'S failure to do the aforesaid shall not relieve him of any of his duties,
abligations, responsibilities and liabilities nnder the CONTRACT. The CONTRACTOR
shall be responsible for ensuring that the quantitics of MATERIALS supplied to the SITE
include suflicient but reasonable aliowance {or wastage, cutling, laps, breakage, eic which
shall be agreed between the CONTRACTOR and the ENGINEER subject to Sub-Clause
77.3. In the event that mutual agreement cannol be realized then the ENGINEER shall
decide on the atlowances and his decision is final, binding on and conclusive against the
CONTRACTOR. The quantities delivered to SITE shalf be final and any insufficiencies
thereio due to any causes whatsoever shall be the CONTRACTOR'S respansibility.

Pravided always and notwithstanding the ENGINEER'S aforesaid agreement as regards
to the CONTRACTOR'S requirement as 1o quantities of EMPLOYER'S MATERIALS,
the ENGINEER may but shall not be bound 0 measure the EMPLOYER'S MATERIALS
as used and installed by the CONTRACTOR for the WORKS and if such measurement
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CONDITIONS OF CONTRACT

with reasonable allowances for wastage, cutting, laps, breakage, etc shall be less than the
quantities earlier agreed between the ENGINEER and CONTRACTOR and save unless
the CONTRACTOR had reasonable justifications thereto, the costs of such difference in
the quantitics of the EMPLOYERS MATERIALS shall be recovered by the
EMPLOYER from monies due or hecoming due to the CONTRACTOR or as a debt dus
from the CONTRACTOR to the EMPLOYER.

Ay of the EMPLOYER'S MATERIALS unused wpon the completion of the
CONTRACT shall be returned to the EMPLOYER,

The rasponsibilities described above include any accessories and ancillaries required and
shall be deemed to have been allowed for by the CONTRACTOR when pricing "Fix
Only” tems in the BILL OF QUANTITIES.
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APPENDIX

TO
CONDITIONS OF CONTRACT
DESCRIPTION CLAUSE DETAILS

Amount of Advance Payment 58.2 1% of the Coniract Sum

Amgunt of Performance Bond 10 10% of the Comract Sum

Phased Completion 4372 T be advised later

Date(s) for Completion 431 # days from the date of
Motice To Proceed
*Tg be inseried by the Centracior

Amount of Liquidated Damages 47.1 0.1% of the Contract Sum per
¢ay of delay in achieving the
DATE FOR COMPLETION,
The maximun amoun of hquida-
ted damages for delay under the
CONTRACT shail be 10% of the
Contract Sum

Periad of Maintenance 49 12 months from the Centificate of

Praciical Completion

Perceniage of Ratention Monies 58.1 10% of progress payment

Limit of Retention Monizs 58.1 2% of Contract Sum

Time within which payment o be 58.1 4 weeks

made after certificate

Currency 38.3 Indenesian Rupiah Only

Minimum amount cerrifiable for 58.7 Bp10,000,000.00

Materials On Siie

A-1
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