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BAB I 

PENDAHULUAN 

l.l LAT AR BELAKANG MASALAH 

1 

Didalam kehidupan masyarakat sehari-hari terlihat adanya lalu lintas 

hubungan antara orang yang satu dengan orang yang Iainnya, dimana hubungan 

tersebut mempunyai kepentingan yang bertimbal balik satu sama lain dan 

melahirkan hak dan kewajiban antara yang satu dengan yang lainnya. Hubungan 

tersebut merupakan hubungan hukum, dimana masing-masing individu dilindungi 

oleh ketentuan hukum atau ketentuan undang-undang. 

Pada saat ini di masa era globalisasi, zaman dimana orang semakin tidak 

tergantung pada jarak, tempat dan juga pada perbedaan wuktu. Sejak orang mulai 

melakukan suatu kegiatan ekonomi dengan melakukan perdagangan atau barter, 

banyak hal yang telah berkembang dan terjadi transaksi antar manusia atau antar 

badan hukum, sehingga kegiatan pemiagaan berkembang seperti apa yang kita 

alami sekarang. Warga masyarakat semakin sering terlibat dalam segala bentuk 

kegiatan perekonomian. Dan oleh sebab itu diperlukan adanya suatu penyusunan 

kontrak bisnis. yang dapat menyampaikan keinginan atau aspirasi dari para pihak 

unruk mencapai tujuannya dalam bertransaksi tersebut 

Pihak-pihak yang membuat suatu kontrak bisnis, di dalarn kontrak tersebut 

timbul hubungan hukum yang melahirkan hak dan kewajiban bagi para pihak 

yang membuat kontruk tersebut, sehingga dapat dikatakan kontruk tersebut 

menjadi suatu peraturan yang mengikat bagi kedua pihak tersebut. Pemyataan 

diantara para pihak yang membuat kontrak tersebut, merupakan sumber untuk 

menetapkan hak dan kewajiban yang bertimbal balik diantara para pihak terse but 

Pemyataan ini ukan meJahlrkan suatu kesepakatan bagi keduanya. 

Suatu kontrak pada dasamya adalah suatu dokumen tertulis yang memuat 

keinginan-keinginan para pihak untuk: mencapai tujuan-tujuan komersia1nya, dan 

bagaimana pihaknya diuntungkan, dilindungi, atau dibatasi tanggung jawabnya 

dalam mencapai tujuan-tujuan tersebut Terkadang masih ada pandangan bahwa 

kontrak atau perjanjian tidak selalu dianggap sebagai dokumen hukum. Dalam 
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beberapa hal, masih banyak yang beranggapan kontrak atau peljanjian arlalah 

hanya suatu symbol kerjasama. Oleh karena itu walaupun menandatangani 

kontrak atau perjanjian yang terperinci, banyak yang tidak memperhatikan isinya, 

sampai suatu perma.salahan terjadL 1 

Kontrak atau perjanjian itu tentunya dibuat bukan hanya sebagai alat 

pelengkap dari suatu transak:si bisnis akan tetapi sebagai alat pengikat bagi para 

pihak yang melakukan transaksi bisnis tersebut. Dimana kontrak atau peljanjian 

tersebut menjadi undang-undang bagi para pihak yang membuatnya) "Semua 

perjanjian yang dibuat secara sah berlaku sebagai undangwundang bagi mereka 

yang membuatnyaH.2 Dengan menekankan pada perkataan semua~ maka pasal 

tersebut seolah-olah berisikan suatu pernyataan kepada masyarakat bahwa kita, 

diperbolehkan membuat peijanjlan yang berupa dan berlsi apa saja (atau tentang 

apa saja) dan petjanjian itu akan mengikat mereka yang membuatnya seperti suatu 

undang-undang. 3 

Akan tetapi, munculnya banyak kontrak baku (standard contract) juga 

menyebabkan banyak terjadi pembatasan terhadap asas kebebasan berkontrak, 

baik kontrak beku yang dibuat oleh pemerintah maupun kontrak baku yang dibuat 

antara sesama kalangan bisnis4. Sehingga terkadang kontrak atau perjanjian 

tersebut menjadi tidak berimbang dan tidak ada win~win solution bagi para pihak 

yang terlibat di dalamnya. 

Pengertian kontrak hila kita lihat dalam Black Law Dictionary adalah : 

" Contract : An agreement between two or more persons which creates an 

obligation io do or not to do a peculiar thing". 5 

Contract diartikan sebagai suatu perjanjian antara dua orang atau lebih yang 

menciptakan kewajiban untuk berbuat atau tidak berbuat sesuatu hal yang khusus. 

1 Prof. Ennan Rajagukguk, SH., LLM., Phd, "Hukum Kontrak lntemasional Dalam Praktek: SIUdi 
Kasus Perusahaan Joinl Venture di Indonesia" (Bahan Kuliah Kemahiran Membuat Perjanjian, 
Universitas Kristen Indonesia. Jakarta 6 Desember 1997} 
2 Pasa113J8 ayat (1) Kitab Undangwundang Hukum Perdata 
1 Prof. Subekti, SH., Hukum Perjanjian, Cetakan VJ, PT_ 1ntermasa. Jakarta 1979, hall3w14 
4 Munir Fuady, Hukum Kontrak (Dari Sudut Pandang Hukum Bisnis), PT. Citra Aditya Baktl, 
Bandung2007,hal5J-52 
sHerry Campell fHa<:k, M.A., Black's Law Dictionary, sixth edition (west group 1998) 
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Sedangkan pasal 1313 Kitab Undang-Undang Hukum Perdata menyatakan 

suatu persetujuan adalah perbuatan dimana satu orang atau lebih mengikatkan 

dirinya terhadap orang lain atau lebih. 

Dari pengertian diatas dapat kita simpulkan bahwa kontrak dibuat oleh dua 

orang atau lebih yang dapat menciptakan suatu kewajiban antara para pihak. 

Dimana dalam suatu kont:rak para pihak harus melaksanakan kewajiban

kewajiban mereka yang timbul dari kontrak tersebut dan juga akan memperoleh 

hak-hak yang juga timbul dari kont:rak tersebut secara timbal batik. 

Sehagai contoh kita lihat suatu Kont:rak Kerjasama Pemasangan Fire 

Alarm System. Dimana di dakun kontrak ini dasar dari hubungan hukum para 

pibak yang terlihat dalam pelaksanaan pekerjaan pemasangan alarm system ini 

adalah perikatan. Perikatan yang dibuat berrlasarkan ketentuan-ketentuan yang 

ada dalarn Baku ke III Kitab Undang-Undang Hokum Perdata. Dalam kontrak 

kerjasama ini kita melakukan keljasama pemasangan fire alann system untuk 

Mall A yang batas progressnya harus selesai pada bulan September 2006 dan Mall 

B bulan Januari 2007. Di dalam kurun waktu tersebut kita harus menyelesaikan 

pemasangan f:tre alarm system di semua titik yang telah ditentukan di dalam 

kontrak. Pembayaran yang di1akukan pun tergantung sejauh mana penyelesaian 

pemasangan tersebut terselesaikan. Apabila pekerjaan pemasangan fire alarm 

system yang dilakukan melebihi tenggang waktu yang ditentukan, maka resiko 

pembayaran denda akan keterlambatan pekerjaan akan dikenakan sebesar 1 penni! 

perhari keterlarnbatan dengan batas maksimum 10% dari nilai kontrak. Bahkan 

yang lebih buruk lagi terjadinya pemutusan kontrak secara sepihak sebelum 

kontrak terse but berakhir. 

Tentunya baik Pemilik Proyek maupun Kontraktor tidak mengharapkan 

menderita kerugian dalam pelaksanaan proyek ini. Dalam Kontrak kerjasama 

pemasangan fire alarm system ini, klausul pemutusan kontrak diatur apabila 

terjadi wanprestasi dalam pelaksanaan pekerjaan. Sebelurn pemutusan kontrak 

dilakukan, maka pemllik proyek harus rnemberikan satu kali peringatan tedebih 

dahulu, dengan jangka waktu 14 (em pat belas) hari. Apabila setelah diberikan satu 

kali peringatan pihak yang melakukan wanprestasi belum juga memperlihatkan 

itikad baik untuk memperbaiki kesalahan, maka Pemilik Proyek berhak untuk 
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meiakukan pemutusan kontrak secara sepihak. Hal ini tentunya perlu kita cennati, 

apakah prosedur pemutusan kontrak secara sepihak yang dilakukan oleh Pemilik 

Proyek telah sesuai dengan prosedur yang terdapat didalam kontrak? Pemutusan 

kontrak ini dapat terjadi sehagai akibat dari kesalahan yang dilakukan oleh 

Kontraktor karena tidak terpenuhinya Progress pekerjaan yang disepakati. Atau 

mungkin kesalahan juga dapat datang dari Pernilik Proyek, Dimana Pemilik 

Proyek melakukan v:anprestasi dengan tidak melakukan pembayaran sesuai 

kesepakatan yang berlaku, Maka dengan ini, pihak Kontraktor pun dapat 

melakukan pemutusan kontrak, apabila Pemilik Proyek melakukan kesalahan, 

Mengingat pennasalallan pemutusan kontrak secara sepihak ini menimbulkan 

permasalahan yang sangat rumit dan dapat menimbulkan sengketa yang 

berkepanj angan an tara para pihak karen a salah satu pihak tentunya tidak akan 

dapat menerima tindakun yang dilaknkan oleh pihak lainnya yang melakukan 

pemutusan kontrak secara sepihak, Masih terdapat pemikiran yang teJjadi di 

dalam pelaksanaan kontrak itu sendiri, bahwa apabila teJjadi pemutusan kontrak 

secara sepihak, maka pihak yang memutuskan kontrak tersebut tidak perlu lagi 

memenuhi kewajibannya, hat fni merupakan perbuatan yang sangat merugikan 

pihak lainnya, KareM seyogyanya walaupun terjadi pernutusan kontrak, tetaplah 

kewajiban para pihak terse but harus. dise1esaikan. 

Dari pertanyaan-pertanyaan yang timbul diatas jelas sekali terlihat bahwa 

masih banyak kontrak yang dibuat tidak berirnbang, tidak win-win solution bagi 

para pihak atau bahkan merugikan salah satu pihak. Untuk itu penulis sangat 

tertarik untuk membahas pemutusan kontrak yang dilakukan seeara sepihak dalam 

suatu perjanjian kerjasama. 

1.2 RUMUSAt,- MASALAH 

Kompleksitas dari suatu kontrak membuat para pihak yang terikat 

didalamnya haruslah menyadari dan mengerti isi keseluruhan dari konhak tersebut 

s.ecara detail. Berdasarkan hal tersebut para pihak haruslah membuat kontrak 

dengan terperinci, yang memuat bak dan kewajihan secara jehts bagi masing

masing pihak, Namun dalam pelaksanaannya terjadi hal-hal diluar kuasa pem 

pihak, yang mana dapat mempengaruhi pelaksanaan kontrak tersebut serta 
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diperlukan pula penyelesaian dari permasalahan yang timbul akibat pelaksanaan 

kontrak tersebut. 

PenuHs akan menguraikan dalam tesis ini mengenai pemutusan kontrak 

yang dilakukan secara sepihak. Dan apakah pemutusan kontrak secara sepihak 

tersebut merupekan fakta dari wanprestasi yang dilakukan oleh salah satu pihak, 

sehingga kontrak tersebut memang layak untuk diputuskan. 

Berdasarkan apa yang diuraikan diatas, maka beberapa pokok 

permasalaban yang akan di bahas adalah: 

1. Apakab prosedur pemutusan kontrak yang dilakukan secara sepihak sesuai 

dengan prosedur di dalam kontrak ? 

2. Apakah pemutusan kontrak secara sepihak yang dilakukan oleh pemilik 

proyek merupakan suatu fakta dari perbuatan wanprestasi yang dilakukan 

oleh Kontraktor sehlngga kontrak tersebut layak untuk diputuskan'! 

1.3 TUJUAN DAN KEGUNAAN PENELITIAN 

PeneHtian ini diharapkan dapat memberikan kegunaan teorit!s akademis 

dan keperimm praktis. Dari sudut teoritis ak:ademis penelitian ini bertujuan untuk : 

1. Mengetahui apakah proses pemutusan kontrak secara sepihak yang 

dilakukan oleh pemilik proyek sesuai dengan prosedur yang diatur dalam 

kontrak. 

2. Apakah pemutusan kontrak secara sepihak merupakan fakta dari perbuatan 

wanprestasi yang dilakukan oleh kontraktor sehingga kontrak tersebut 

memang layak untuk diputuskan? 

Berdasarkar pada hasil penelitian yang diperoleh tersebut diatas, 

penelitian ini juga diharapkan dapat : 

1. Memberikan gambaran umum mengenai sah nya pemutusan kontrak 

secara sepihak. 

2. Memberikan gambaran yang jelas apakah dasar yang dijadikan alasan 

untuk melakuk:an pemutus:an kontrak secara sepihak karena kontraktor 

melakukan wanprestasi dari pelaksanaan kontrak sehingga layak 

diputuskan. 
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Sehingga dengan demikian diharapkan dari basil penelitian ini dapat 

memberikan kontribusi pengembangan ilmu pengetahuan khus:usnya dalam 

hidang hukwn kontrak 

Penulis juga berharap melalui tulisan ini dapat berguna sebagai masukan 

bagi para pihak dalam membuat suatu kontrak kerjasama untuk mengatasi 

bagaimana penyeJesaian permasalahan yang terjadi apabila terjadi pemutusan 

kontrak secara sepihak. 

1.4 RUANG LINGKUP PENELITIAi'l 

Seperti telah dijelaskan dalam rumusan masalah, penelitian ini 

memfokuskan diri pada pennasaiahan mengenai kontrak, khususnya mengenai 

pemutusan kontrak secara sepihak. 

Untuk menjawdb hal tersebut, maka akan dibahas terlebih dahulu,hal~hal 

yang berhubungan dengan kontrak secara umum, sah tidaknya pemutusan kontrak 

secara sepihak apabila salah satu pihak melakukan kelalaian yang Ielah 

melampaui batas waktu yang telah ditentukan. 

Setelah itu peneHtian difokuskan apakah pemutusan kontrak secara 

sepihak tersebut merupakan wanprestasi sehingga sesuai dengan ketentuan yang 

terdapat di dalam kontrak, kontrak tersebut dapat diputuskan seeara sepihuk. 

Serungga dengan teljawabnya hal-hal tersebut diatas kita akan mendapatkan 

jawaban atas pokok perrnasalahan apakah pernutusan kontrak secara sepihak dapat 

dilakukan apabila salah satu pihak melakukan kelalaian yang mana kelalaian 

tersebut melewai batas waktu yang ditetapkan di dalarn kontrak. 

1.5 METODE PENELITIAN 

Jenis penelitian ini adalah yuridis normatif. Sebagai penelitian normatifl 

penelitian ini menitik beratkan pada studi kepustakaan yang berdasarkan pada 

data sekunder yang meliputi :' 

a. Bahan hukum primer yaitu bahan hukum yang mengikat berupa peraturan 

perundang-undangan yang herhubungan dengan kontrak (Bukn ke III 

Kitab Undang-Undang Hukum Perdata) 

6 Soerjono Soekanto dan Sri MamudJi, Penalitian Hukum Normatif; Suaiu Ti11jauan Sing/cat, 
Jakarta: PT, Raja Grafindo Persada, 1994, hat 52. 

Universitas Indonesia Akibat Hukum..., Elly Rahmawaty Anggraini, FH UI, 2008



7 

b. Bahan hokum sekunder yaitu bahan yang memberikan penjelasan tentang 

bahan hokum primer antara lain berupa tulisan atau pendapat para ahli 

yang dimuat daiam boku-boku, majalah maupun buletin dan basil 

penelitian yang ada hubungannya dengan permasalahan dalam penelitian 

lnl, 

c. Bahan hukum tersier berupa referensi lainnya yang berkaitan dengan 

topik penelitian yang memberikan infonnasi lebih lanjut mengenai bahan 

hokum primer dan bahan hukum sekunder seperti ensiklopedi, kamus dan 

sura! kabar. 7 

Dalam mengumpulkan data yang digunakan untuk menyusun penulisan 

ini, penulis melakukan studi kepustakaan dengan membaca tulisan-tulisan yang 

ada hubungan.nya dengan topik yang akan dibahas yang terdapat dalam peraturan 

perundang-undangan. buku, surat kabar, majalah, makalah hasH seminar, internet, 

karnus dan ensiklopedia. Data-data yang diperoleh kemudian diolah melalui 

analisis dan konstruksi data dengan maksud memberikan gambaran yang 

komprehensif mengenai tema penelitian ini. Analisis yang digunakan daiam 

penelitian ini adalah secara kualitatif. Hal ini digunaka.tl untuk memperoleh 

deskripsi mengenai obyek yang diteliti. Sehingga mendapatkan jawaban sesuai 

dengan pokok permasalahan dalam penelitian ini secara komprehensifholistik dan 

mendalam. 

W alaupun litik berat penelitian ini adalah penelitillll kepustakaan yang 

akan lebih banyak mengkaji data sekunder, namun untuk mendukung kevalidatan 

data dan kajian data sekunder tersebut penu1is juga melakukan penelitian lapangan 

yang mana data-data yang penulis peroleh akan digunakan untuk mendukung hasH 

analisa penyelesaian permasalahan dalam penulisan tesis inL 

1.6 KERANGKA TEORI DAN KONSEPSIONAL 

Teori adalah serangkaian praposisi atau keterangan yang saling 

berhubungan dan tersusun dalam sistem deduksi, yang mengemukakan penjelasan 

atas suatu gejala. Sedlkitnya terdapat tiga unsur dalam suatu teori. Pertama. 

penjelasan tentang hubungan antara berbagai unsur dalam suatu teotl. Kedua, teori 

7 Bambang Sunggono, Mercde Penelitian Hukum, Jakarta: Rajawali Pcrs 1998, haL 111, 
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menganut sistem deduktif, yaitu sesuatu yang bertolak dari suatu yang umurn dan 

abstrak menuju suatu yang khusus dan nyata. Aspek kunci yang ketiga adalab 

babwa teori memberikan penjelasan atas gejala yang dikemukakannya. Fungsi 

teori dalam suatu penelitian adalah untuk memberikan pengaraban kepada 

penelitian yang akan dilakukan.' 

Dari keterangan di atas maka penulis akan menggunakan terori hukum 

untuk membahas masalah mengenai kontrak, khususnya pemutusan kontrak yang 

dlakukan secara sepihak. Teori hukmn ini rnengacu kepada buku ke III Kitab 

Undang-Undang Hnkum Perdata. Dimana di dalam suatu kontrak kerjasama 

pemasangan fire alarm system, jangka waktu pekerjaan dapat mempengamhi terns 

atau terputusnya suatu kontrak. Apabila salah satu pihak memutuskan nntuk 

mengakhiri secara sepihak kontrak tersebut apakah perbuatannya tersebut 

merupakan fakta perbuatan yang dapat dibenarkan karena salab satu pibak 

wanprestasL 9 

1.7 SISTEMATIKA LAPORA..\\f PENELITI&'I 

Penelitian ini disusun dengan sistematika sebagai berikut: 

BAB I PENDAHULUA..N 

BABII 

Terdiri dari Jatar belakang masalab, perrnasalaban, tujuan 

dan kegunaan penelitian, ruang lingkup pene,itian~ metode 

penelitian, kerangka teoritis dan konsepslonal, serta 

sistematika laporan penelitian. 

PENGERTIAN KONTRAK 

Dalam bab ini akan dibahas apa pengertian dari perjan.jian, 

asas~asas yang terdapat dalam petjanjian, dan pena.fsiran 

kontrak. 

'Sutan Remy Sjahdeni, Kehebasan Berkontrak dan Perlindungan Yang Seimbang Bagi Para 
Pihak Dalam PerJanjian Kredit Bank dilndonesia, Jakarta Penerbit IBJ, t 993. hal. 8 
9 Suharnoko. SH., MLI., Hukum Perjanjian teort dan analisa !casus, Kencana Predana Media 
Group,Jakarta2004,halll!} 
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BABIV 

BABV 

9 

WANPRESTASI 

Dalam bab ini akan dibabas mengenai apa yang dimaksud 

dengan pengertian wanprestasi, sanksi dari wanprestasi. 

HASIL PENELITIAN DAN ANALISA 

Dalam bab ini membabas rentang pemutusan kontrak 

kerjasama pemasangan fire alarm system secara sepihak , 

kontrak kerjasama pemasangan fire alarm system yang 

dibatalkan secara sepihak sebagai wanprestasi atau. 

perbuatan melawan hukum. 

PENUTUP 

Merupakan bab penutup yang berisi kesimpulan dari basil 

penelitian dan rekomendasi saran-saran penulis yang 

dianggap perlu. 
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BAB II 

SYARAT-SYARAl' SAHNYA SUATU KONTRAK 

2.1 PENGERTIAN PERJANJIAN 

Di dalam kehidupan masyarakat sejak dahuiu kita telah mengenal adanya 

tukar menukar barang dan jasa untuk memenuhi kebutuhan hidup sehari-harL Dari 

pelaksanaan tukar menukar barang dan jasa terse but, maka telah timbu[ adanya 

perjanjian, dimana rnasyarakat terse but saling mengikatkan diri mereka dan saling 

memenuhi hak dan kew:ajiban mereka. 

Begitujuga kehidupan masyarakat modem saat ini,membuat suatu perjanjian atau 

kontrak kerjasama sudah merupakan suatu hal yang biasa , karena dalam 

kehidupan inl, individu yang satu sangat bergantung kepada individu yang 

lainnya~ sating mengadakan kerjasama, membuat perjanjian, sallng mengik:atkan 

diri untuk memenuhi hak dan kewajibannya. Oleh karena itu banyak sekali 

macam-macam perjanjian sepcrti halnya yang dikemukakan oleh para sarjana 

hukum bahwa perjanjian dapat dibuat 1001 macarn perjanjian. 

Perlu terlebih dahulu dijelaskan apakah pengertian dari petjanjian m1. 

Menurut Pasal 1313 Kitab Undang-Undang Hukum Perdata Pengertian Petjanjan 

adalah: "Suatu perbuatan dengan mana satu orang atau leblh mengikatkan dirinya 

terhadap satu orang atau lebih". 

Dari pengertian ini para sarjana hukum berpendapat bahwa pengertian perjanjian 

ini kurang lengkap dan bahkan dikatakan terlalu luas sehingga banyak 

mengandung kelemahan-kelamahan. Pengertian tersebut kurang lengkap karena 

hanya menyebutkan perjanjian secara sepihak saja~ sedangkan perjanjian itu 

mengikat bagi kedua belah yang saling berjanji,untuk mendapatkan suatu 

pengikatan perjanjian yang sah daiam hukum. 

T eta pi kiranya pengertian pe.rjanj ian yang d.imaksud dalam pasal 1313 KUH 

Perdata dimaksudkan perbuatan hukum yang mempunyai akibat hukum terhadap 

pihak-pihak yang rnengadakan perjanjian iru, dan juga kiranya dapat melindungi 

para pihak pembuat petjanjian tersebut secara benar dan sesuai dengan hukum 

yang berlaku sehingga para pihak yang lerkait merasa aman dan tidak ada yang 

dirugikan. 
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Menurut K.R.M.T. Tirtodiningrat, pengertian perjanjian ada1ah sebagai berikut: 

"Perjanjian adalah sebuah perbuatan hukum berdasarkan kat a sepakat di antara 

dua orang atau lebih untuk menimbulkan akibat-akibat hukum yang 

diperkenankan oleh undang-undang". 10 

Pendapat lain dikemukakan oleh R. Soetojo Prawiro Hamidjojo menyatakan : 

''Perjanjian adalah semua persetujuan, yang menimbulkan akibat hukum atau 

yang mengharapkan suatu akibat hukum, tanpa menghiraukan apakah akibat 

hukum tersebut merupakon terlaksananya perikatan atau tidak". 11 

Sedangkan R. Wirjono Prodjodikoro mengatakan : ""Perjanjian adalah suatu 

perhubungan hukum mengenai harta benda kekayaan antara dua pihak, dalam 

mana salu pihak betjanji atau dianggap berjanji untuk melakukan suatu hal atau 

untuk tidak melakukan suatu hal, sedangkan pihak lain berhak untuk menunlul 

pelaksanaan janji iiu "_ 12 

Pengertian lain dikemukakan oleb Abdul Kadir Muhamad, yang mana 

memberikan batasan bahwa pexjanjian adalah suatu persetujuan dengan mana dua 

orang atau lebih sating mengikatkan dirl untk melaksanakan suatu hal dalam 

lapangan harta kekayaan." 

Lain pula yang dikemukan oleh R. Subekti yang mana beliau memherikan 

peljanjian sebagai berikut 

"suatu perisliwa dimana seseorang berjanjf kepada seorang lain atau dimana 

dua orang itu saling berjanji untuk melaksanakan sesuatu hal". 14 

Sedangkan menurut teori kiasik yang dimaksud dengan perjanjian adalah suatu 

perbuatan hukum yang hersisi dua yang didasarkan atas kesepakatan untuk 

menimbulkan akibat hukum. Adapun yang dimaksud dengan satu perbuatan 

hukum yang bersisi dua adalah satu perbuatan hukum yang mencakup penawaran 

dari pihak yang satu dan permintaan dari pihak yang lain. Namun pada 

perkembangan selanjutnya pandangan bahwa perjanjian merupakan satu 

perbuatan yang bersisi dua dirasakan kurang tepat berdasarkan alasan bahwa dari 

1° KRMX. Tirtodiningrat Ikhtisar Hukum Perdata dan Dagang. Pl', Pembangunan, Jakarta hal 
83< 
11 R. S<:Jetodjo Prawiro Hamidjojo, Hukum Perikatan, PT. Btna l!mu, Surabaya, hal85 
rz R. Wirjono Prodjodikoro, Asas Asas Hokum Pcrjanjian., Sumur Bandung., Bandung 198!, hal. 
ll 
n Abdul Kadir Mubamad, Hukum Petikatan, Alumni, Bandung, 1982, Hal 78 
14 ProfR. Subekt!, SR Aneka Perjanjlan, Alumni Bandung 1979, Hall 
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pihak yang satu ada penawaran dan dari pihak yang lain ada penerimaan maka ada 

dua perbuatan hukwn yang masing-masing bersisi satu. Dengan demikian 

perjanjian bukan merupakan satu perbuatan hukum melaink:an merupakan 

hubungan hukum anmra dua orang yang bersepakat untuk menimbulkan akibat 

hukum." 

Dari semua definisi diatas untuk terbentuknya perjajian harus ada kehendak yang 

mencapaj kata sepakat atau consensus diantara pihak -pihak yang memberlk:an 

janji. dimana satu pihak menyatakan kata setuju, dilain pihak menyatakan kata 

setuju untuk melaksanakan perjanjian itu. Tanpa adanya kata sepakat rnaka tidak 

mungkin ada petjanjian. Kata sepakat dapat diber[kan secara lisan, tertulis. atau 

bahkan dapat diberikan secara diarn-diaru a!l!u dapat dengan bahosa isyarat. 

Dalam perjanjian itu perlu diwujudkan dimana pihak-pihak yang mengadakan 

perjanjian itu terlebih dahulu sating berjanji terhadap pihak lainnya, sebelumnya 

didahului dengan pemyataan kehendak antara kedua belah pihak itu, artinya 

menyangkut pokok perjanjiannya. Disamping itu pula harus dinyatakan adanya 

suatu perjanjian tertentu, seperti adanya akibat hukum dalam perjanjian misalnya 

bertujuan untuk mengikat terhadap masing-rnasing pihak secara bertimbal balik 

sesuai dengan hukum. Dengan dernikian dapat disimpulkan Wlsur~unsur 

perjanjian sebagai berikut : 

I. Adanya dua pihak amu lebih 

2. Adanya kata sepakat diantara para pihak 

3. Adanya akibat hokum yang ditimbulkan berupa hak dan kewajiban 

Perjanjian yang dibuat oleh dua atau lebih menimbulkan perikatan diantara orang

orang tersebut. Defmisi dari perikatan secara spesifik tidak ditemu.kan di dalam 

KUH Perdata. Namun dapat didefinisikan bahwa perika!l!n adalah suatu hubungan 

hukum antara dua pihak berdasarkan mana pihak yang satu berhak menuntut 

sesuatu dari pihak yang lain dan pihak yang lain berkewajiban untuk memenuhi 

kewajiban itu. Pihak yang berhak menuntut sesuatu dinamakan kreditur atau si 

berpiutang, sedang pihak yang berkewajiban memenuhi tuntu!l!n dinamakan 

debitur atau si berhutang. Jadi jelas bahwa perjanjian merupakan sumber 

pcrika!l!n. Suatu perjanjian yang diadakan olch pars pihak haruslah mcmenuhi 

15 Sudikno Mertokusumo, Penemuan Hukum- Sebuah Pengbamar Uberty Yogyakarta 20(}3. Hal 
116 
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syarat-syarat, mengenai syarat sahnya perjanjian dapat kita ternukan dalarn pasal 

1320 KUH Perdata, yang menentukan bahwa, untuk sahnya persetujuan

persetujuan diperlukan empat syarat yaitu : 

1. Sepakat rnereka yang mengikatkan dirinya 

2. Kecakapan untuk membuat suatu perikatan 

3. Suatu hal tertentu 

4. Suatu sebab yang halal 

Untuk mengetahui lebih jauh dari keempat persyaratan tersebut, maka akan 

diuraikan satu persatu seperti dibawah ini : 

Sepakat mereka yang mengikatkan dirinya dalam suatu perJanJian. Sehingga 

apabila telah tercapai adanya kata sepak:at mengenai hal-hal pokok dari yang 

diperjanjikan itu, akan sah tetapi sebaiknya jika terdapat kekhilapan, berarti tidak 

ada kesepakatan, dengan demikian mengakibatkan batalnya perjanjian yang telah 

diadakan antara para pihak yang bersangkutan. 

Kecakapan untuk membuat suatu perikatan. Dalam hal ini mengandung arti bahwa 

yang tidak cakap membuat perjanjian akan berakibat batalnya perjanjian, siapa

siapa sajakah yang termasuk katagori orang-orang yang tidak cakap, dalam pasal 

1330 KUH Perdata menentukan bahwa : 

"Tak cakap untuk membuat persetujuan-persetujuan adalah: 

1. Orang-orang yang belum dewasa 

2. Mereka yang ditaruh di bawah pengampunan 

3. Orang-orang perempuan, dalam hal-hal yang ditentukan oleh undang-

undang telah melarangnya membuat persetujuan-persetujuan tertentu 

Pasal 1330 ayat (1) KUH Perdata menjelaskan yang tergolong orang-orang yang 

belum dewasa adalah mereka yang belum mencapai umur 21 tahun dan tidak 

terlebih dahulu telah kawin. Apabila perkawinan itu dibubarkan sebelum wnur 

mereka genap 21 tahun, maka mereka tidak kembali lagi dalam kedudukan belwn 

dewasa. Sedangkan yang dimaksud dengan mereka yang ditaruh dibawah 

pengampuan Pasal 433 KUH Perdata menjelaskan setiap orang dewasa yang 

selalu berada dalam keadaan ini, sakit otak., atau mata gelap, walaupun kadang

kadang ia cakap mempergunakan pikirannya. Disamping itu orang-orang dewasa 

yang mempunyai sikap pemboros dapat juga di taruh di bawah pengampuan. 
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Mengenai ketidak cakapan seorang wanita bersuami, dengan adanya Sumt Edaran 

Mabkamah Agung No. 3 tahun 1963, yang ditujukan kepada Ketua Pengadilan 

Negeri dan Pengadilan Tinggi di seluruh Indonesia, rnaka status wanita bersuami 

diangkat dan dipersamakan dengan pria. Sehlngga dalam hal seorang wanita 

bersuami akan melakukan suatu perbuatan hukum dan menghadap ke muka 

pengadilan, la tidak per)u lagi minta ijin dan bantuan dari suaminya. 

Selain SEMA No. 3/1963, Pasal31 ayat (I) dan (2) Undang-Undang No, I tahun 

1974, juga rnengangkat status wanita bersuami, yang menentukan ba.hwa : 

"Hak dan kedudukan isteri adalah seimbang dengan hak dan kedudukan suami 

dalam hlhidupan berumah langga dan pergau/an hidup bersama dalam 

masyarakat" 

"masing~masing pihak berhak untuk melakukan perbuatan hukum" 

Suatu hal tertentu; yang dimaksudkan dalam persyaratan ketiga ini 

adalah obyek dari pada perjanjian, dimana obyek perjanjian haruslah merupakan 

barang-barang yang data diperdagangkan atau mempWlyai arti ekonomis. 

Sedangkan barang-barang yang dipergunakan untuk kepentingan umum tidak: 

dapat dijadikan obyek suatu perjanjian. Dan tidak menjadi suatu halangan 

terhadap pokok perjanjian itu walaupun barangnya sudah ada atau belum, yang 

penting barangnya dikemudian hari dapat ditentukan, hal ini sesuai dengan Pasal 

1333 KUH Perdata dan Pasal !334 ayat (!) KUH Perdata yang menentukan 

bahwa: 

''suatu perselujuan harus mempunyai pokok suatu barang yang paling sedikit 

ditentukan jenisnya. Tidaklah menjadi halangan bahwa jumlah barang iidak 

tentu, asal soja jumlah iJu terkemudian hari dapat menjadi pokok suatu 

perjanjian". 

Suatu sebab yang halal, pengertian sebab dalam persyaratan dari 

perjanjian terse but adal disebahkan adanya hubungan hukurn kekayaan antara dua 

orangatau lebih, Karena termasuk pengertian sebab yang tidak halal adalah sehab 

dikatakan palsu apabila sebab tersebut diadakan oleh pihak untuk menutupi atau 

menyelubungi sebab yang bertentangan dengan undang-undang, atau bertentangan 

dengan kesusilaan atau ketertiban umum. 
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Suatu perjanjian itu dibuat, dalam keadaan bagaimana pun terdapat dua pihak 

yaitu : 

1. Pihak yang satu sebagai kreditur, yaitu pihak yang berhak untuk menuntut 

supaya perjanjian yang diadakan antara pihak-pihak itu dipenuhi. 

2. pihak lainnya yang disebut sebagai debitur atau pihak yang mempunyai 

kewajiban wmk memenuhi perjanjian yang diadakan antara pihak-pihak 

itu. Yang keduanya merupakan subyek dari suatu perjanjian itu. 

Kalau dilihat dalam Pasal 1234 KUH Perdata dari tujuannya suatu perjanjian 

itu adalah untuk : 

a. Memberikan sesuatu, yang termasuk perjanjian ini adalah memberikan 

sejumlah uang, memberi benda untuk dipakai atau disewkan, penyerahan 

hak milik atau sesuatu benda. 

b. Berbuat sesuatu, yang termasuk perjanjian ini adalah membangun rumah 

atau gedung, membangun jembatan, pernasangan instalasi alarm system. 

c. Tidak berbuat sesuatu, misalnya seseorang telah mengadakan perjanjian 

dengan orang lainnya saat menjual pabrik alat pemadam untuk tidak 

menjalankan usaha itu dalam daerah yang sama. 

Sehingga apabila kedua belah pihak pada waktu yang bersamaan berada dalam 

suatu tempat tertentu, dimana ada kesepakatan mengenai penawaran dan 

penerimaan dari suatu penawaran tersebut, maka terjadi perjanjian antara 

kedua belah pihak yang mengadakannya. 

Dari uraian itu, bahwa bila tidak memenuhi syarat-syarat pejanjian sesuai 

Pasal 1320 KUH Perdata mempunyai konsekwensi yang berbeda-beda, sesuai 

persyaratan-persyaratan mana yang tidak dipenuhinya. 

Persyaratan kesatu dan kedua dari Pasal tersebut merupakan persyaratan 

subyektif, yang menyangkut tentang orang apabila persyaratan subyektif ini 

tidak dipenuhi dalam suatu perjanjian, maka perjanjian tersebut dapat 

dibuatkan, dan pembatalannya harus dimintakan kepada Pengadilan Negeri 

yang berwenang. 

Persyaratan ketiga dan keempat merupakan persyaratan obyektif, yang 

menyangkut tentang obyek dari pada perjanjian apabila persyaratan obyektif 

ini tidak dipenuhi dalam suatu perjanjian, maka perjanjian terse but batal demi 
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hukum, yang berarti untuk batalnya perjanjian tidak perlu lagi dimintakan 

pembatalan, dengan demikian tanpa adanya pennintaan pembatalan, perjanjian 

telah batal dengan sendirinya. 

Semua peljajian yang sah itu akan mengikat kedua belah pihak yang 

mengadakannya, disamping itu berlakunya perjanjian itu harus ada itikad baik 

dari masing-masing pibak yang berjanji, sehingga perjanjian antara pihak

pihak itu tidak dapat ditarik kembali, kecuali ats persesuaian kehendak seeara 

bersama behwa perjanjian itu dibatalkan, ini tercantum dalarn Pasal 1338 

KUfl Perdata. 

Dari pengertian Pasal 133& KUfl Perdata diatas, bukannya bebas tanpa batas 

untuk mengadakan perjanjian itu~ tetapi masih dibatasi dengan pembatasan 

bahwa tidak boleh bertentangan dengan ketertiban umum atau kesusilaan. 

Karena perjanjian itu telah mengikat pihak-pihak yang mengadakarmya, maka 

masing-masing pihak itu harus bertanggung jawah terhadap sesuatu yang telah 

dijanjikan dalarn perjanjian yang telah disepakatinya itu, artinya bahwa yang 

berjanji itu harus memperhatikan dan menjalakan hak dan kewajiben. 

2.1.1 ASAS- ASAS POKOK DAL/L'\'1 HUKliM PERJANJIAN 

Menurut kamus umum Bahasa Indonesia WJS. Poerwadarminta, 

pengertian dari asas adalah suatu kebenaran yang menjadi pokok dasar atau 

tumpuan berpiklr16
• 

Sudikno Mertokusumo mengatakan asas hukum atau prinsip hukum bukanlah 

peraturan konkrit. melainkan roero.pakan pemikiran dasar yang mnum sifatnya 

atau merupakan Jatar belakang dari peraturan konkrit yang terdapat dalarn dan di 

belakang system hukum yang teljelma dalam peraturan perundang~undangan dan 

putusan hakim yang rnerupakan hukum positif dan dapat diketemukan dengan 

mencari sifat-sifat umum dari peraturan bukum konkrit tersebut17
• 

Jadi asas hukum bukanlah kaedah hukum yang konkrit, melaiukan merupakan 

latar belakang peraturan yang konkrit dan bersifat umum atau abstrak. Kalau 

peraturan hukum yang konkrit itu dapat diterapkan secara langsung pada 

peristiwanya maka asas hukum dapat dherapkan. 

16 WJS Porwadarminta, Kamus Bahasa Jndonesia, Jakarta, 1992, hal60 
17 Mertoi<usumo, op cit bal34-35 
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Didalam peJjanjian dikenal beberapa asas pokok yang berkaitan dengan lainnya, 

isi kekuatan mengikat, berlakunya dalam pelaksanaan, yaitu : 

l. Asas konsensualisme 

2. Asas Kebebasan Berkon!rak 

3. Asas Pacta Sunt Servanda 

4. Asas Kepribadian 

5. Asas ltikad Baik 

Di bawah ini adalah penjelasan dari kelima asas terse but 

1. Asas Konsensualisme 

Asas Konsensualisme ini berkaitan dengan lahimya peiJanJJan. Perkataan 

Konsensualisme berasal dari bahasa Latin consensus yang berarti sepakat. Dengan 

adanya kesepakatan berarti bahwa diantara para pihak yang bersangkutan telah 

tercapai persesuaian kehendak secara timbal balik yang membentuk perjanjian. 

Asas konsensualisme tersirat dari kalimat ~'perjanjian yang dibuat secara sah" 

dalarn pasal 1338 ayat (I) KUH Perdata. Pasal ini berhubungan era! dengan Pasal 

1320 ayat (I) KUH Perdata tentang Syarat Sahnya PeJjanjian yang Pertama yaitu 

sepakat mereka yang mengikatlum dirinya. 

Suatu perjanjian akan terbentuk atau Jahir dengan adanya kata sepakat diantara 

semua pihak, namun untuk jenis perjanjian tertentu undang-undang menetapkan 

formalitas tertentu yang harus dipenuhi Pada perkembangan saat ini ada 

kecenderungan mewujudkan perjanjian konsensuil dalam bentuk tertulis di bawah 

tangan atau dengan akta tertentu. Hal ini dimaksudkan untuk memudahkan 

pembuk:tian jika dalam pelaksanaan perjanjian timbul permasalahan atau 

perselisihan diantara para pihak. 

2. Asas Kebebasan Berkontrak 

Asas kebebasan berkontrak berkaitan dengan isi perjanjian yang 

mana asas ini terkandung dalam perkataan "semua perjanjian" yang terdapat 

dalarn Pasal 1338 ayat (I) KUH Perdata bahwa semua peJjanjian yang dibuat 

secara sah berlaku sebagai oodang-undang bagi mereka yang membuatnya. 

Berdasarkan asas ini maka dapat disimpuikan bahwa : 

a. Setiap orang bebas untuk membuat atau tidak: membuat peijanjian 
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b. Setiap orang hebas membuat perjanjian dengan siapapun 

c, Setiap orang bebas untuk menentukan isi dan syarat petjanjian 

d. Setiap orang bebas untuk menentukan bentuk pe.tjanjian 
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e, Setiap orang bebas untuk menentukan pada hukum mana perjanjian itu 

akan tunduk. 

Berdasarkan asas kebebasan bekontrak maka berbagai ketentuan 

perundang-undangan mengenai perjanjian hanya sebagai hukwn pelengkap. 

Meskipun Pasal 1338 ayat (I) KUH Perdata mengatur kebebasan berkontrak bagi 

setiap orang namun kebebasan yang dimaksud tidaklah bersifat mutlak. Tetapi ada 

pembatasan - pembatasannya yaitu tidak boleh melanggar ketentuan perundang

undangan. ketentuan umum dan kesusilaan. 

Keberadaan asas kebebasan berkontrak tidak dapat dilepeskan dari 

pengaruh berbagai alir.m filsafat politik dan ekonomi liberal yang berkembang 

pada abad kesembilan belas. Dalam bidang ekonomi berkembang aliran yang 

dipeJopori oleh Adam Smith yang menerapkan prinsip non intervensi oieh 

pemerintah terhadap kegiatan ekonomi dan bekerjanya pasar. Filsafat Jeremy 

Bentham yang menekankan adanya idiologi free choice juga memiliki pengaruh 

yang besar bagi pertumbuhan Asas Kebebsan Berkontrak terse but. Baik pemikiran 

Adam Smith maupun Bentham didasarkan filsafat individualisme. Kedua 

pemikiran tesebuttidak dapat dilepaskan dari pengaruh filsafat etika Immanuel 

Kant. Semua filsafat yang menekankan pada aspek kebebasan individu yang 

dikemhangkan para filsufBarat di alas jika dilacak lebib jauh lagi, barakar kepada 

filsafat hukum alam (natur'ol Law) yang sangat berkembang pada abad 

pencerahan18
. 

3~ Asas Pacta Sunt Servanda 

Asas Pacta Sunt Servanda berkaitan dengan kekuatan mengikat dari 

perjanjian yang mana asas ini terkandung dalam Pasal 1338 ayat (l) KUHPerdata 

pada kalimat '"berlaku sehagai undang-undang bagi mereka yang membuatnya". 

Asas ini berkaitan dengan akibat dart suatu perjanjian bahwa perjanjian yang 

dibuat secara sab oleh para pihak mengikat para pembuatnya sebagai undang-

18 Rid wan Khair:andy. Itikad baik dalam Kcbesan Berkontrak, Fakultas Hukum Universitas 
Indonesia, Jakarta 2004, hal 45-46 
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undang. Para pihak harus tunduk pada perjanjian yang dibuat sebagaimana halnya 

mereka harus tunduk pada undang-undang yang ditetapkan oleh Negara. Pasal 

1338 ayat (I) KUH Perdat:a iru berhubungan erat dengan Pasal1338 ayat (2) yang 

berbunyi sebagai berikut : •• Suatu Perjanjian tidak dapat ditarik kembali selain 

dengan sepakat kedua belah pihak atau karena alasan-alasan yang oleh undang

undang dinyatakan cukup untuk itun, kecuali ada aJasan pembenar untuk 

melakukan hal itu. 

4. Asas Kepribadian 

Asas kepribadian ini berkaitan dengan pelaksanaan perjanjian yakru 

menyangkut subjek dalam suatu peljanjian yang mana asas ini terkandung dalam 

Pasal 1315 KUH Perdat:a yang menyatakan bahwa "pada umumnya tak seorang 

dapat mengikatkan diri atas nama diri sendiri ata.u rneminta ditetapkannya satu 

janji dari pada untuk dirinya sendirL Asas kepribadian mempunyai hubungan erat 

dengan Asas Pacta Sunt Servanda karena dalam Asas Pacta Sunt Servanda 

dinyatakan bahwa perjanjian dibuat para pihak mengikat sebagai undang-undang, 

sernentara Asas Kepribadian menyatakan bahwa perjanjian hanya mengikat para 

pihak yang membuatnya dan tidak dapat mengikat pihak lain. 

Namun Asas Kepribadian memiliki pengecualian yaitu dalam. hal 

perjanjian untuk kepentingan pihak ketiga yang dalam bahasa Belanda disebut 

derden beding. Pengecualian bagi Asas Kepribadian ini diatur dalarn Pasal 1317 

KUH Perdata yang berbunyi "Lagi pun diperbolehkan juga untuk meminta 

ditetapkannya suatu janji guna kepentingan seorang pihak ketiga, apabila suatu 

penetapan janji, yang dibuat oleh seorang untuk dirinya sendiri, atau suatu 

pemberian yang dllakukannya kepada orang lain, memuat suatu janji yang seperti 

itu. Slapa yang telah memperjanjikan sesuatu seperti itu, tidak boleh menariknya 

kembali, apabila pihak ketlga tersebut telah menyatakan kehendak 

mempergunakannya~. Sebagai contoh derden beding adaiah perjanjian penutupan 

asuransi antara seorang ayah dan perusahaan asuransi untuk asuransi anak. 

Perjanjian penutupan asuransi memang dibuat oleh sang ayah dengan perusahaan 

asuransi, namun perjanjian itu juga mengikat sang anak karena. perjanjian itu 
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dibuat untuk kepentingan si anak tersebut meskipun sang anak tidak ikut 

menandatanganl pe.tjanjian. 

5. Asas ltikad Baik 

Asas Itikad Baik ini berk.aitan dengan pelaksanaan perjanjian. Asas ini 

mengbendaki bahwa apa yang sudah disepakati para pihak dalam suatu pei:janjian 

harus dilaksanakan dengan memenuhi tuntutan keadilan dan tidak melanggar 

kepatutan dengan menjauhkan diri dari perbuatan yang dapat menimbulkan 

kerugian bagi pihak Jain. Asas itikad baik ini terdapat dalam Pasal 1338 aynt (3) 

KUH Perdata yaitu "sualu perjanjian harus dilaksanakan dengan itikad baik ". 

Tidak ada penjelasan lebih Janjut apa yang dimaksud dengan itikad baik. 

Kalaupun ada ketentuan yang mendefmisikan itikad baik tersebut tetapi defmisi 

itupun masih juga menimbulkan kebingungan. Oleh karena itu untuk dapat 

memahami makna itikad balk yang lebih jelas harus dilihat pada penafsiran itikad 

baik dalam praktek pangadilan. Dengan demikian perkembangan doktrin itikad 

baik lebih merupakan basil kerja pengadilan. Di Belanda, penafsiran itikad baik 

dalam kontrak oleh pengadilan muncul dalam perkara Hengsten Vereniging 

rnelawan Onderlinge Paarden an Vee Assurantie (Artist de Laboereur Arrest), HR 

February 1923, NJ 1923, 676. Menurur Hoge Raad, itikad baik ini merupakan 

doktrin yang merujuk kepada kerasionalan dan kepatutan yang hidup dalam 

masyarakal. Hoge Raad menyatakan bahwa perjanjian harus dilaksanakan 

menurut kerasionalan dan kepatutan. Hoge Raad dengan tegas menyatakan bahwa 

memperhatikan itikad baik pada pelaksanaan perjanjian tidak lain adalah 

menafsirkan perjanjian menurut ukuran kerasionalan dan kepatutan19
, 

Dalam konteks putusan pengadilan Indonesia, dalam bagian pertimbangan 

hukum suatu putusan, seringkali hakim menyatakan bahwa perbuatan atau 

pelaksanaan kontrak hurus dilandasi itikad baik. Dalam perkara Ny. Lie Lian Joun 

melawan Arthur Tutuarima, No 91/1970/Perd/P.T.B., Pengadilan Tinggi Bandung 

mcncoba menafsirkan itikad baik yang dimaksud Pasal 1338 ayat (3) KUH 

Perdata. Pengadilan Tinggi Bandung menyatakan perjanjian harus dllaksanakan 

dengan itikad baik. Melaksanakan perjanjian dengan itikad baik berarti perjanjian 

19 Ridwan Khairandy, Ibid, hal?--9 
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hams dilaksanakan sesuai kepatutan dan keadilan. Dengan demikian pengadilan 

harus mempertimhangkan apakah dalam persoalan yang dikemukakan kepadanya 

apakah ada kepatutan dan keadilan atau tidak. Menurut Pengadilan Tinggi 

Bandung, apabila dalam peljanjian itu tidak terdapat kepetutan dan keadilan, 

hakim dapat merubah peljanjian. Perubahan tersebut adalah merubah isi 

peljanjian. Perjanjian tidak hanya ditentukan oleh rangkaian kata-kata yang 

disusun para pihak, tetapi juga ditentukan oleh kepatutan dan keadilan10 
• 

Asas ltikad baik menjadi salah satu instrument hukum untuk membatasi 

kebebasan berkontrak dan kekuatan mengikatnya peljanjian. Dalam hukum 

kontrak, itikad baik memiliki tiga fungsi. Dengan fi.mgsi yang pertama semua 

kontrak harus ditafsirkan sesuai dengan itikad baik. Fungsi kedua adalah fungsi 

menambah. Dengan fungsi ini hak1m dapat menambah isi perjanjian dan 

menambah kata-kata peraturan perundang-undangan yang berkaitan dengan 

peljanjian itu. Fungsi ketiga adalah fungsi membatasi dan meniadakan. Dengan 

fungsi ini hakim dapat mengesampingkan isi perjanjian atau peraturan perundang

undangan yang berkaitan dengan perjanjian jika terjadi perubahan keadaan. 

Pernbahan keadaan itu sedemikian rupa mengakibatkan peluksanaan ape yang 

terdapat dalam suatu perjanjian atau peraturan perundang-undangan menjadi tidak 

adillagtl1
• 

2.1.2 Penafsiran Kontrak 

Suatu kontrak idealnya tidak memerlukan penafsiran. Klausula, kalimat maupun 

kata-kata dalam kontrak seharusnya dengan sendirinya dapat menjelaskan maksud 

dan ketentuan-ketentuan dalam kontrak. Bentuk kontrak bermacam~macam, ada 

kontrak yang panjang terinci dan ada kontrak yang singkat dan padat, yang 

merupakan manifest.asi atas kehendak para pihak yang berkontrak. Jika semua 

yang terkandung dalam kontmk jelas maka pena!Siran dalam kontrak tidak 

diperlukan22
• Narnun dalarn praktek hampir tidak ada kontrak yang tidak 

memeriukan penafSiran apalagi jika sudah tirnbul sengketa diantara para pihak 

2albidhall6-17 
21 Ibid, hal33 
22 Munir Fuady, Hukum Kontrak-Dari Sudut Pandang Hukum Blsnts, Citra Aditya Bakti, 
Bandung,2003,hal53 
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berkaitan dengan suatu ketentuan yang terkandung dalam kontrak. Penafsiran 

diperlukan untuk memberi arti sebenamya atas k:!ausul~ kalimat dan k:ata-kata 

yang tertulis di dalam kontrak. 

Metode-metode penafsiran kontrak yang dikenal adalah sebagai berikut'' : 

1. Metode Penafsiran Gramatikal atau Obyektif 

2. Metode Penafsiran Teologis atan Subyektif 

3. Metode Penafsiran Sosiologis 

4. Metade Penafsiran Praktis 

5. Metode Penafsiran Integral 

Berikut ini masing-masing penjelasan dari defmisi di atas : 

1. Metode Penafsiran Gramatikal atau Obyektif 

Kontrak memerlukan bahasa, tidak mungkln kontr:ak tersusun tanpa 

menggunakan bahasa. Oleh karena itu bahasa merupakan sarana yang panting 

bagi penyusunan kontrak. Untuk mengetahui makna yang tertulis dalarn suatu 

kontrak perlu penafsiran rnenurut bahasa umum sehari-bari. Penafsiran gramatikal 

atau obyektif menekankan pada apa yang tertulis dalam suatu kontrak daripada 

melihat kepada maksud dari para pihak, apalagi jika bahasa yang digunakan 

dalarn kontrak. sudah cukup jelas.. Dengan demikian. penafsiran kontrak secara 

gramatikallebih bersifat formaL 

2. Metode Penafsiran Teologis atau Subyektif 

Menurut metode penafsiran subjektif ini, penafsiran kontrak dilakukan 

dengan berpegang seoptimal mungkin pada rnaksud yang sebenamya dari para 

pihak, tanpa terlalu berpegong kepada kala-kala yang ada dala.ru kontrak tersebut. 

Dengan metode penall;iran ini diselidiki maksud dan tujuan dari para pibak dalaru 

kontrak daripada benya memuat kepada kata-kata secara gramatikaL 

3. Metode Penafsiran Sosiologis 

Metode Penafsiran Sosiologis adalah penafsiran kontrak yang lebih 

menitikberatkan pada kebiasaan-kebiasaan dalam masyarakat dan kondisi serta 

situasi di sekitar kontrak yang bersangk:utan. KUH Perdata juga menganut metode 

penafsiran sosiologis ini dengan menyatakan bahwa hal-hal yang menurut 

kebiasaan selamanya diperjanjikan dianggap secara diam-diam dimasukkan 

1l Ibid, hal 56-72 
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kedalam kontrak. Penafsiran dengan memasukkan kebiasaan digunakan hanya 

untuk mempelje!as maksud dari kontrak, bukan untuk menyimpang dari apa yang 

tertulis dalam kontrak. 

4. Metode Penafsiran Praktis 

Metode Penafsiran Praktis adalah penafsiran atas suatu kontrak yang tidak 

jelas sehingga memiliki lebih dari I (satu) pengertian dimana pengertian kontrak 

yang dipihh adalah menurut pengertian yang dapat dilaksanakan daripada memilih 

pengertian yang tidak dapat dilaksanakan!dipraktekkan. Hal dapat dimengerti 

mengingat ketika membuat kontrak tentunya para pihak menghendaki agar 

kontrak dapat dilaksanakan, sehingga dengan penafsiran praktis akan mendekati 

kehendak dari pam pembuat kontrak. 

5. Metode Penafsiran Integral 

Yang dimaksud dengan Metode Penafsiran Integral terhadap suatu kontrak 

adalah suatu meroda penafsiran yang menafsirkan klausula dari kontrak sebagai 

bagian yang integral dari keseluruhan isi kontrak tersebut. Menafsirkan suatu 

bagian kontrak harus dihubungkan dengan bagian kontrak lalnnya, Jadi, suatu 

kontrak harus dipandang dengan utuh secara keseluruhan, tidak boleh dipilah

pilah untuk diberikan pengertian yang berbeda-beda dari masing~masing bagian 

terse but. 

Sesuatu Asas Pacta Sun! Servanda yang terkandung dalam Pasal 1338 ayat (I) 

KUH Perdata yang mengatur bahwa "semua perjanjian yang dibuat secara sah 

berlaku sebagai undang-undang bagi mereka yang membuatnya" maka sudah 

selayaknya metode-metode penafsiran yang dipakai untuk menafsikan peraturan 

perundang-undangan dapat dipakai juga untuk menafsirkan perjanjian I kontrak. 

Metode-metode penafsiran undang·undang yang dikenal antara lain sebagai 

berikut24
: 

I. Metade Argumentum Per Analogiam (Analogi) 

2. Metode Argumentum a Contrario (a con rario) 

3. Metode Eksposisi 

,. Sud.ikno Mertokusumo, Penemuan Hukum~Sebuah Pengantar. Liberty, Yogyakarta, 2{)03, hai 
67-72 
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Berikut Penjelasan dari masing-masing metode tersebut di atas: 

1. Metode Argumentum Per Analogiam (Analogi) 

Ada kalanya peraturan perundang-Wldangan terlalu sempit ruang lingkupnya, 

sehingga untuk dapat menerapkan undang-undang pada peristiwanya hakim akan 

memperluasnya dengan metode argumentwn per analogam atau analogi. Dengan 

analogi peristiwa yang serupa. sejenis atau mirip dengan yang diatur dalam 

undang-undang diperlukan sama. 

Pada analogi, suatu peraturan khusus dalam Wldang-undang dijadikan umum yang 

tidak tertulis dalarn undang-undang, kemudian digali asas yang terdapat di 

dalamnya dan disimpulkan dari ketentuan yang urnum itu peristiwa yang khusus. 

Peraturan umum yang tidak tertulis diatur dalam undang-undang tersebut, tatapi 

mirip atau serupa dengan peristiwa yang dlatur dalam tmdang-tuldang. Analogi 

digunakan apabila menghadapi peristiwa-peristiwa yang analogi atau mlrip, Tidak 

hanya sekedar mirip~ juga kepentingan masyarakat hukum menuntut penilaian 

yangsama. 

Oleh hakim penalaran analogi digunakan kalau hakim harus menjatuhkan putusan 

dalam suatu konflik yang tidak tersedia peraturan-peraturannya. Dala:m hal ini 

hakim bersikap seperti pembentuk undang-undang yang mengetahui adanya 

kekosongan hukwn, akan melengkapinya dengan peratumn-peraturan yang serupa 

seperti yang dibuatnya untuk peristiwa-petistiwa yang tidak. diatur, dengan 

penerapan peraturan untuk peristiwa~peristiwa yang telah diatur yang sesuai 

secara analog. 

2. Argumentum a Contrario (a tontrario) 

Adanya kalanya suatu peristiwa tidak secara khusus diatur oleh undang-Wldang, 

tatapi kebalikan dari peristiwa tersebut diatur o1eh undang~undang. Bagaimana 

cara menentukan hukumnya?. Cara menentukan hukwnnya ialah dengan 

pertimhangan bahwa apabila undang-undang menetapkan hal-hal tertentu untuk 

peristiwa terentu. maka peraturan itu terbatas pada peristiwa tertentu ltu dan untuk 

peristiwa diluamya berlaku kebaJikannya. lui merupakan metode a contrario. Ini 

merupakan cara penafsiran atau penjelasan undang-undang yang didasarkan pada 

pengertian sebaliknya dari peristiwa konkrit yang dihadapi dengan peristiwa yang 

diatur dalam undang-undang. Apabila suatu peristiwa tertentu diatur, tetapi 
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peristiwa lainnya yang mirip tidak diatur, maka yang terkahir ini berlaku hal yang 

sebaliknya. 

3. Metode Eksposisi 

Metode eksposisi tidal< lain adalah metode konstruksi hukum. Metode 

eksposisi atau metode konstruksi hukum adalah metode untuk menjelaskan kata

kata atau membentuk pengertian, bukan untuk menjelaskan barang. 

Metode eksposisi dibagi dua yaitu metode eksposisi verbal dan metode 

eksposisi yang tidak verbal. Metode eksposisi verbal dibagi lebih lanjut verbal 

principal dan verbal melengkapi. 

Metode eksposisi verbal principal dibagi menjadi dua yaitu pertama 

diterapkan pada kata-kata individual. yaitu metode individuasL Suatu nama 

dijelaskan dengan individuasi, apabila diberi satu indikasi dengan membedakan 

nama yang bersangkutan dari nama Jain yang mungkin rnengacaukan. Pada 

individuasi sering digWiakan tempat atau waktu. 

Metode eksposisi verbal yang kedua diterapkan pada kata-kata lain. 

Termasuk dalrun metode ini ialah paraphrase dan definisi. 

Suatu katl! dijelaakan dengan metode paraphrase kalau digw1akan dalam 

satu kalirnat dan kemudian kallrnat itu diganti dengan kalirnat lain. Sebagai 

contoh hendak dijelaskan kata "kepentingan" maka dibentuklah kslimat yang 

mengandung kata "kepentingan" sebagai berikut : 

"Orang mempunyai kepentingan dalam perbuatan atau kejadian ". Selanjutnya 

dibentuk kalimat lain yang tidak mengandung kat a "kepentingan" yang 

maknanya sama yaitu "Perbuatan atau kejadian menimbulkan unlung rugi". 

Kemudian lcalimat tersebut diganti menjadi kalimaf "Orang mempunyai 

kepentingan dalam suatu perbuatan atau kejadian, kalau perbuatan kejadian itu 

mengakibatkan untung a/au rugi ". 

Metode definisi merupakan suatu pemyataan tentang arti lambang. Kata 

merupakan salah satujenis lambang. Kata yang digunakan untuk memberi deflnisi 

disebut definiendum, sedangkan kata-kata yang digunakan untuk memberi definisi 

disebut defmiens. Tujuan dari defmisi adalah untuk : 

1. Menjelaskan kata; 

2. Mengurangi kekaburan arti kata ; 
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3. Menghindari kata-kata yang "berwayuh arti" (ambiguitas); 

4. Menarnbah kosa kata. 

KUH Perdata mengatur masalah penafsiran kontrak ini dalam Pasal 1342 sampai 

Pasal 1351. Ada 10 (sepuluh) prinsip-prinsip penafsiran kontrak menurut KUH 

Perdata yaitu sebagai berikut : 

I. Jika kata-kata dalam suatu perjanjian jelas, tidak boleh ditafsirkan 

untuk menyimpang daripadanya. Hal ini diatur dalam Pasal 1342. 

Prinsip merupakan implementasi metode penafsiran gramatikal 

atau obyektif. 

2. Jika kata-kata dalam suatu perjanjian dapat diberikan berbagai 

rnacam penafsiran maka yang dipilih adalah maksud kedua belal1 

pihak, daripada berpegang secara kaku pada bahasa dalam kontrak. 

Hal ini diatur dalam Pasal 1343. Prinsip ini merupakan 

implementasi darl metode penafsiran teleologis atau subyektif. 

3. Jika kata-kata dalam kontrak dapat diberikan dua mru:am 

pengertian maka dipilih pengertian paling memungkinkan untuk 

dilaksanakannya kontrak tersebuL Hal ini diatur dalam pasal 1344. 

prinsip ini merupakan implementasi dari metode penafsiran 

prakmatis. 

4. Jika kata-kata dalam perjanjian dapat diberikan dua macarn 

pengertian maka dipilih pengertian yang paling selaras dengan sifat 

kontrak. Hal ini diatm dalam Pasal 1345. Prinsip ini merupakan 

implementasi dari metode penafsiran integraL 

5. Hal-hal yang meragukan harus ditafsirkan sesuai dengan kebiasaan 

setempal dimana kontrak dibuat. Hal ini diatur dalam Pasal 1346. 

Prinsip inl merupakan implementasi dari metode penafsiran 

sosioiogis 

6. Hal-hal yang menurut kebiasaan selamanya ada dalarn kontrak, 

harus dianggap ada dalarn tiap kontrak meskipun tidak dengan 

tegas dinyatakan. Hal ini diatur dalam Pasal 1347. Prinsip ini 

merupakan impJementasi dari metode penafsiran sosiologis. 
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7. Semua klausula dalam suatu kontrak harus ditafsirkan dalam 

rangka kontrak secara keseluruhan. Hal inl diatur dalam Pasal 

1348. prinsip ini merupakan implementasi dari metode integraL 

8. Jika ada keragu-raguan akan haltertentu dalam suatu kontrak maka 

harus ditafsirkan untuk kerugian pihak yang minta diperjanjikan 

hal tertentu lersebut dan untuk keuntungan orang yang telah 

mengikatkan dirinya untuk itu. Hal ini diatur dalam Pasal 1349. 

9. Meskipun kata-kata dalam suatu kontrak luas sekali 

penyusunannya, narnun kontrak hanya meliputi hal-hal yang nyata

nyata dimaksudkan oleh para pihak sewaktu menyusun kontrak. 

Hal ini diatur dalam Pasal 1350. Prinsip inl merupakan 

implementasi dari metode penafsiran teleologis atau subyektlf. 

I 0. Penegasan terhadap sesuatu hal dalam kontrak tidak berpengaruh 

terhadap hal-hal lainnya yang tidak ikut ditegaskan. Hal ini diatur 

dalam Pasali35L 

Menurut KUH Perdata, apabila bahasa kontrak sudah jelas sekali, 

penafsiran kontrak yang bertentangan dengan bahasa dalam kontrak tidak dapat 

dibenarkan (sebagaimana yang dimaksud oleh Pasal 1342 KUH Perdata). Akan 

tetapi, jika bahasa dalam kontrak masih dapat ditafsirkan, maka KUH Perdata 

lebih menganut metode penafsiran teleologis ketimbang metode penafsiran 

gramatikaL Hal tersebut dapat terHhat dalam ketentuan-ketentuan sebagai berikut: 

L Pasal 1343 KUH Perdata 

Dalam hal ini ditentukan bahwa penafsinm kontrak dilakukan 

dengan lebih mempertimbangkan dan menyelidiki maksud dan 

tujuan dari kedua belah pihak dari hanya melihat kepada kata-kata 

secara gramatikal. 

2. Pasal 1350 KUH Perdata 

Ketetuan dalam pasal ini menyebutkan bahwa jika bahasa dalam 

suatu kontrak terlalu luas, maka haruslah ditafsirkan semata~mata 

perti yang dikehendaki oleh pam pihak. 

Di samping itu, penafsiran gramatikal, khususnya penafsiran dengan 

melihat kepada arti kata sebagaimana tertulis dalam kamus tidak selamanya dapat 
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dipergunakan, karena banyak kelemahannya. Kelemahan-kelemahannya tersebut 

adalah sebagai berikut : 

1. Pengertian dalam kamus hanya rnenolong penerapan kata ke dalam 

penggunaannya yang umum saja, tidak terhadap hal-hal yang 

khusus:. 

2. Kata-kata yang perlu ditafsirkan mungkin kabur, sehingga 

pengertian dalam kamus pun kabur. 

3. Atau kata-kata tersebut memiliki banyak arti (ambiguity) sehingga 

dalam kamus juga akan banyak arti, tanpa mengetahui mana yang 

paling tepat untuk menafsirkan kontrak yang bersangkutan. 

4. Sering kali bahasa yang dipergunakan belum jelas jika hanya 

melihat dalam kamus saja) tatapi m.esti dilihat secara kontektual, 

tersebut dilihat kepada situasi dan kondisi ketika kontrak dibuat. 

5. Sering juga para pibak dalam kontrak menggunakan kala tertentu 

tidak dalam arti yang umum, tetapi dimaksudkan sebagai istilah 

teknis tertentu yang berbeda dalam pengertiannya yang umum. 

Dalam Konvensi PBB Untuk Kontrak Perdagangan Barang [nternasional 

(CISG) juga diatur prinsip~prinsip dalam menafsirkan isi kontrak. Prinsip~ 

prinsip tersebut adalah : 

L HasH negosiasi yang dibuat sebelum kontrak dibuat merupakan 

unsur yang menjadi pert!mbangan dalam menafsirkan isi kontrak. 

2. Praktek-praktak I kebiasaan pemiagaan yang dibuat para pihak 

diantara mereka sendiri merupakan uns:ur yang menjadi 

pertimbangan dalam menafsirkan isi kontrak. 

3. Kebiasaan setempat tidak bisa dijadikan acuan dalam menafsirkan 

maksud dari para plhak dalam kontrak. Dalam mennfsirkan isi 

kontrak pertimbangan diberikan kepada karakter internasional dan 

kebutuhan untuk mempromosikan kesamaan dalam penerapan 

CISG serta ketaatan akan niat baik I itikad baik 
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WANPRESTASI 

3.1 PENGERTIAN WANPRESTASI 

29 

Sebelum menguraikan masalah wanprestasi, terlebih dahulu penulis akan 

menguraikan pengertian prestasi) karena prestasi berhubungan erat dengan 

wanprestasL Prestasi adalah kewajiban yang hams dipenuhi oleh debitur dalam 

setiap perikatan.25 Apabila si berhutang (debitur) tidak melakukan apa yang 

dijanjikan, maka melakukan wanprestasi.26 debitur dianggap telah !alai atau alpa 

atau ingkar janji~ atau juga melanggar perjanjian bila ia melakukan atau berbuat 

sesuatu yang tidak boleh dilakukannya. 

Abdulkadir Muhammad memberikan pengertian wanprestasi adalah tidak 

memenuhi kewajiban yang telah ditetapkan dalam perikatan, baik perikatan yang 

tirnbu1 karena perjanjian maupun perikatan karena undang~undang.27 Jadi jelas 

apabila ia tidak memenuhi kewajibannya sebagaimana telah ditetapkan dalam 

persetujuan atau pe!janjian yang telah diperjanjikan, karena suatu peristiwa yang 

dapat dipersalahkan kepadanya, maka dalam hal demikian ini merupakan 

perbuatan wanprestasi atau ingkar janji. 

Selanjutnya macam~macam bentuk wanpre:stasi itu ada empat yaitu : 

I. Dua pihak telah mengadakan peiJanJian, salah satu pihak tidak 

memenuhi prestasi yang dijanjikannya sama sekali seperti dalam 

perjanjian. 

2. Dua pihak Ielah mengadakan perjanjian, salah satu pihak memenuhi 

prestasi, tetapi tidak seperti yang telah di peljanjikan. 

3. Dua pihak telah mengadakan peljanjikan, tetapi dalam memenuhi 

prestasinya terlambat tidak seperti yang dijanjikan. 

4. Melakukan perbuatan yang bertentangan dengan apa yang dijanjikan. 

zs Abdulkadir Muhammad, Op~cit. hal17 
26 Prof. R. Sutx:kti, Hukum Perjanjian, PT. Intermasa, Jakarta 1979, hal45 

27 Abdulkadir :Muhammad, Op~cit, hal20 
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Sanksi terbadap pihak yang melaknkan wanpretasi, maka undang-undang 

menentukan bahwa ; 

I. la dapat ditWltut untuk membayar ganti kerugian, yang tercantum 

dalam Pasall243 Kull Perdata. 

2. Dalam hal wanprestasi itu tetjadi dari perjanjian yang timbal balik, 

seperti jual-beli, maka yang bersalah dapat dituntut pembatalan 

perjanjian yang dimintakan kepada bakim, hal ini terdapat dalam Pasal 

1266 KUH Perdata." 

Untuk menentukan adanya suatu wanprestasi, ini tergantung pada 

perikatannya dengan ketentuan waktu, atau tidak. Apabila perik:atannya 

dengan ketentuan waktu maka wanprestasi akan terjadi bHa melampaui waktu 

yang telah ditentukan waktu, wanprestasinya tidak terjadi demi hukum karena 

tidak secara pasti waktu tertentu ditetapkan, hal ini disebabkan kerena tidak 

ada kepastian kapan terjadi wanprestasi. Karena itu perikatan yang tidak 

melalui ketentuan waktu untuk pemenuhannya prestasi dapat dengan segera 

diadakan penagihan. 

Namun demikian tmdang-undang memberikan suatu ketentuan upaya hukum 

dengan pemberian pemyataan Jaiai. 

Dalam hal perikatannya dengan jangka waktu, ketentuannya dapat dilibat dari 

pasa11238 KUH Perdata yang berbunyi: 

"Si berutang adalah !alai, apabila ia dengan sural perintah atau dengan 

sebuah akta sejenis itu, telah dinyatakan !alai, atau demi perikatannya 

sendiri, ialah jika ini meneJapkan, bahwa siberutang akan harus dianggap 

/alai dengan lewatnya waktu yang ditentukan" 

Pemyataan !alai ada yang diperlukan dan ada yang tidak diperlukan mengingat 

adanya bentuk wanprestast Maka pemyataan lalainya sebagai berik.ut : 

1. Apabila debitur tidak memenuhi prestasi sama sekali maka pernyataan 

!alai tidak diperlnkan, kredit Iangsung minta ganti kerugian. 

2. Dalam hal debitur terla.mbat memenuhi prestasi, maka pernyataan lalai 

diperlukan1 karena debitur masih dapat berprestasi. 

28 Kartono, Persetujuan Juai-Beli menurut kitab Undang-Undang Huk.um Perdata,.., 
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3. Kalau debitur keliru dalam memenuhi prestasi, Hoge Raad 

berpendapat lain apabila kerena kekeliruan debitur kemudian teJjadi 

pemutusan peijanjian positif, pemyataan I alai tidak perlu. 29 

Apabila suatu peljanjian tidak dipenuhi (wanprestasi) maka mempunyai 

akibat-akibat dengan disertai dasar-dasar hukumnya, Abdulkadir Muhammad 

mengemukakan sebagi berikut : 

1. Debitur diharuskan membayar ganti rugi yang telah diderita oleh 

kreditur (pesal 1243 KUH Perdata). Ketentuan ini berlaku untuk semua 

perikatan. 

2. Dalam peJjanjian timbal balik, wanprestasi dari satu pihak memberikan 

hak kepada pihak lainnya untuk membatalkannya atau memutuskan 

peJjanjian lewat hakim, (pasall266 KUH Perdata). 

3. Resiko beralih kepada debitur sejak saat terjadinya wanprestasi (pasal 

1237 ayat (2) KUH. Perdata). Ketentuan ini hanya berlaku bagi 

perikatar1 untuk memberikan sesuatu. 

4. Membayar biaya perkara apabila diperkarakan dimuka hakim (pasal 

18! HIR). Debitur yang terbukti melakukan waprestasi tentu didalam 

perkara. Ketentuan inl berlaku untuk semua perikatan. 

5. Mernenuhi perjanjian jika masih dapat dilakukan atau pembatalan 

perjanjian disertai dengan pembayaran ganti kerugian (pasal 1267 

KUH. Perdata) inl berlaku untuk semua perikatan.30 

Wauprestasi atau kelalaian mempunyai aldbat-akibat yang begitu penting, maka 

harus ditetapkan lebih dahulu apakab debitur wanprestasi atau !alai, dau kalau hal 

tersebut disangkal oleh debitur, harus dibuktikan dihadapan hakim.31 

Apabila debitur la1ai dalam memenuhl prestasinya, maka pelaksanaan tersebut 

harus ditagih. Debitur tersebut harus diberi peringatan, bahwa kreditur 

menghendaki pelaksanaan perjanjian. ApabHa prestasi tersebut dapat dilakukan 

saat itu juga, maka dapat dituntut seketika, seperti perjanjian jual-beli. Akan tetapi 

apabiia prestasi tida.k dapat dilakukan seketika, maka perlu diberikan waktu yang 

pantas. Untuk pelaksanaan Kontrak pemasangan fire alarm system, dalam hal 

29 Abdulkadir Muhammad, Op~cit, hal 16 
30 Abdulkadir Muhammad, Op~cil, hal24 
31 Pro. R. Subekti, Op-cit hal45 
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debitur (Kontraktor) melakukan wanprestasi, maka Kreditur (Pemilik Proyek) 

dapat memberikan satu kali peringatan dengan tenggang waktu 14 (empat belas) 

hari. Seperti tercantwn di dalam kontrak, dikatakan ada tenggang wakto 14 (ern pat 

belas) hari untuk memenuhi prestasi yang tertunda. 

Tata eara memperingatkan apabila seorang debitur, agar apabila si dl>bitur tidak 

memenuhi teguran itu, maka ia dapat dikatakan !alai dapat dilihat pada pasal 1238 

KUH Perdata yang berbunyi : 

"sf berutcmg adalah !alai, hila ia dengan sural perintah atau dengan sebuah akta 

sejenls itu, telah dinyatakan !alai, atau demi perikatannya sendiri menetapkan 

bahwa si berutang akan harus dianggap !alai dengan lewatnya waktu yang 

ditentukan ". 

Apakah yang dimaksud dengan surat perintah? Yang dimaksud dengan surat 

perintah ialah suatu peringatan resrni oleh seorang juru sita pengadilan. Perkataan 

akta sejenis oleh undang~undang dimaksudkan suatu peringatan tertulis. Saat ini 

sudah lazim ditafsirkan sebagai suatu peringatan tertulis atau surat teguran yang 

menyatakan desakan si berpiutaog supaya prestasi dilakukan dengan seketika atau 

dalam waktu yang singkat. 

Apahila seorang debitur sudah diperingatkan dengan tegas untuk dimintakan 

memnuhi prestasinya, seperti tersebut di atas, apabi)a ia tetap tidak melakukan 

prestasinya, maka ia dikatakan lalai atau alpa dan dapat dikeoakan sanksi-sanksi 

sebagaimana mestinya. 

Menurut Prof. R. Subekti hukuman atau akibet-akibat yang tidl>k enak begi 

debitur yang !alai ada empat macam, yaitu 32 
: 

1. Membayar kerugian yang diderita oleh kreditur atau dengan singkat 

dinamakan ganti-rugi; 

2. pembatalan perjanjian atau juga dinamakan pemccahan perjanjian; 

3. peralihan resiko; 

4. rnembayar biaya perkara, kalau sampai diperkarakan di depa.n hakim. 

Ganti rugi sering diperinci kedalam tiga unsur yaitu : biaya, rug! dan bunga. Yang 

dimaksud dengan biaya adalah segala pengeluaran atau perongkosan yang nyata

nyata telah dikeluarkan oleh salah satu pihak. 

n Ibid 
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Yang dimaksud dengan istilah rugi adalah kerugian yang berupa kehilangan 

keuntungan karena kerusaka.n barang-barang kepunyaan kreditur aklbat kelalaian 

yang dilakukan oleh debitur. 

Yang dimaksud dengan bunga ialah kerugian yang berupa kehilangan keuntungan 

yang sudah diperkirakan atau sudah dihltung olah lrn:ditur. 

Code Civil (dalam bahasa Peraneis) memperinei ganti rugi kedalam dua unsur 

yaitu dommages et interests23
• Dommages meliputi apa yang kita namakan biaya 

dan rugi. Sedangkan interests adalah bunga dalam arti kehilangan keuntungan. 

Di dalam undang-undang, mengenai penuntutan ganti rugi diatur ketentuan

ketentuan hal-hal mana yang dapat dikaregorikan ke dalam ganti rugi tersebut. 

Ketentuan-ketentuan ini merupakan pembatasan dari apa yang boleh dituntut dari 

ganti rugi. Jadi dapat kita Uhat, bahwa ganti rugi itu dibatasi, hanya mehputi 

kerugian yang dapat diduga dan merupakan akibat langsung da.ri wanprestasi. 

Persyaratan dapat diduga dan akibat langsung dari wanprestasi berhubungan erat 

satu dengan lainnya. Persyaratan dapat diduga, dapat meliputi besamya kerugian. 

Sehingga kerugian yang jumlahuya Ielah melampaui batas-batas yang dapat 

diduga, tidak boleh ditimpakan kepada debitur untuk membayamya, kecuali 

rnemang debitur telah nyata-nyata melakukan tipu daya untuk mengelabui kreditur 

seperti yang disebut dalam Pasa11247 KUH Perdata: 

"Si berutang hanya diwajibkan mengganti biaya rugi dan bunga yang nyata telah 

at au sedianya harus dapal diduga sewaktu perjanjian dilahirkan, kecuali jika hal 

tidak dipenuhinya petjanjian itu disebabkan karena sesuatu lipu daya yang 

dilalwkan o/ehnya ", 

Dan penggantian yang dilakukan oleh debitut haruslah sesuai dengan akibat 

langsuug dari tidak dipenuhinya perjanjian oleh debitur , yang mana hal tersebut 

harus masih dalam batas-batas yang rerletak dalam persyaratan akibat langsung 

seperti tercantum di dalam Pasal 1248 KUH Perdata: 

"Bahwa jika hal tidak dipenuhinya perjanjion itu disebabkan karena tipu daya si 

berutang, penggantian biaya, rugi dan bunga sekedar mengenai kerugian dan 

keuntungan yang terhilang baginya, hanyalah terdiri alas apa yang merupakan 

akibat langsung dari tidak dipenuhinya perjanjian". 

ll Porf. R. Subekti, Op cit hal47 
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Mengenai pembatalan perjanjian atau disebut juga pemecahan petjanjian, sebagai 

sanksi lain atas kelalaian debitur, mungkin ada pihak yang tidak dapat melihat sisi 

pembatalannya atau pemecahan tersebut sebagai hukuman, Pembatalan perjanjian, 

bertujuan membawa para pihak kembali pada keadaan sebelum perjanjian 

diadakan. Masalab pembatalan perjanjilln ini di da!am KUH Perdata diatur dalam 

pasal 1266. 

Mengenai Peralihan resiko sebagai sanksi yang juga dapat diberikan~ seandainya 

debitur !alai disebutkan di dalam Pasal 1237 KUH Perdata ayat (2). Yang 

dimaksud dengan resiko adalab kewajiban untuk memikul kerugian jika terjadi 

suatu peristiwa di 1uar kesalahan salah satu pihak. yang menimpa barang yang 

menjadi obyek perjanjian. 

Sedangkan tentang masaiah pembayaran ongkos biaya perkara akihat kelalaian 

yang dilakukan oleh debitur apabila masalab ini sampai ke pengadilan, terdapat di 

dalam suatu peraturan Hukum Acara, babwa pihak yang dikalabkan diwajibkan 

rnembayar biaya perkara seperti disebutkan dalam Pasall81 ayat (I) HIR. Debitur 

yang !alai , tentu akan kalah di dalam suatu perkara yang dihadapkan ke depan 

hakim. 

Dari uraian yang disebutkan diatas maka dapatlah kita tarik suatu kesimpulan 

bahwa kreditur yang dirugikan dapat memilih tuntutan-tuntutan sebagai berikut : 

I. pemenuhan perjanjian 

2. pemenuhan disertai ganti rugi 

3. ganti rugi saja 

4. pembatalan perjanjian 

5. pembatalan disertai ganti rugi 

3.1.1 Pembatalan Kontrak Secara Sepihak 

Pembatalan kontrak secara sepihak sermg terjadi di dalam 

pelaksanaan suatu kontrak kerjasama, dalam hal ini Kontrak Kerjasama 

Pemasangan Fire Alarm System. Dalam pembatalan ini ada yang memang 

berasalan untuk membatalkan perjanjian, ada yang tidak beralasan. 
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Ada tiga hal yang harus diperhatikan sebagai syarat supaya pemhatalan kontrak 

dapat dilakukan34 Ketiga syarat yang dimaksud adalah : 

!. Perjanjian bersifat tlmbal balik 

2, Harus ada wanprestasi 

3. Harus dengan putusan hakim 

Perjanjian timbal balik, dimana para pihak yang harus memenuhi kewajiban yaitu 

prestasi. Jika salah satu pihak ingkar janji atau wanprestasi mengenai syarat 

pokoknya dari perjanjian, maka dapat diajukan gugatan permintaan pembatalan 

peljanjian kepada hakim.seperti kita ketahui bahwa kontrak yang dibuat secara 

sah, yang telah memenuhi syarat~syarat yang tercantum didalam undang~undang) 

maka kontrak tersebut berlaku sebagai undang-undang bagi mereka yang 

membuatnya, seperti tercantum dalam Pasal 1338 KUH Perdata ayat (l), 

sedangkan ayat (2) berbunyi sebagai berikut : 

"Persetujuan~perselujuan itu tidak dapat ditarik kembali selain dengan sepakat 

kedua belah pihak, atau alasan..aJasan yang oleh undang-undang dinyatakan 

cukup untuk itu ". 

Dari Pasal 1338 ayat (2) KUH Perdata, jelas disebutkan bahwa suatu peljanjian 

atau kontrak tidak dapat dibatalkan secara sepihak, karena jika dibatalkan secara 

sepihak, berarti perjanjian atau kontrak tersebut tidak mengikat para pihak yang 

membuatnya. 

Berarti disini jelas setiap pembatalan terhadap suatu kontrak, haruslah 

berdasarkan kesepakatan para pihak yang mengikatkan dirinya dalam kontrak 

tersebut. Apabila pemutusan kontrak dilakukan tanpa kesepakatan dan hanya 

dilakukan oleh salah satu pihak, maka hal tersebut dapat dikatakan bertentangan 

dengan pasal 1338 ayat (2) KUH Perdata. 

Di dalam sualu kontrak~ diatur suatu pasal yang berisi ten tang pem batalan 

kontrak, dimana dalam pasal tersebut disebutkan bahwa kontrak dapat dibatalkan 

secara sepihak secara otomatis apabila pihak lainnya tidak memenuhl prestasinya, 

dan sebelum pemutusan kontrak tersebut di!akukan akan diberikan suatu 

peringatan tertuHs kepada pihak yang tidak rnemenuhi prestasinya untuk segera 

!
4 Abdulkadir Muhammad, Hukum Perlka!an, Bandung, Alumni, 1982, hal 36 
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memenuhi kewajibannya tersebut lengkap dengan tenggang waktu kapan ptestasi 

tersebut harus dipenuhi. 

Akan tetapi tidak jarang terjadi, serelah prestasi dipenuhi, kontrak tersebut tetap 

saja dibatalkan sepihak dengan alasan prestasi terlambat. Hal ini tentunya sudah 

dapat ter!ihat, bahwa antara para pihak yang membuat kontrak tersebut, tidak 

ditemukan lagi kala sepakat dan para pihak terse but sudah tidak lagi menghonnati 

kontrak yang dibuat, yang merupakan undang-undang bagi para pihak yang 

membuatnya. 

Untuk mengetahui apakah suatu kontrak yang rlibuat secara sah dapat dibatalkan 

masa kontrak beriaku dan apa konsekuensi dari pembatalan kontrak tersebut, 

pertama-tarna harus dilihat apakah dalmlu dalam petjanjian tersebut terdapat 

klausul yang mengatur tentang kemungkinan terjadinya pembatalan perjanjian 

beserla penyebab dan konsekuensinya bagi para pihak. Apabila ada maka 

pembatalan perjanjian tersebut dapat dilakukan karena dapat dlkategorikan 

sebagai sesuatu hal yang tidak bertentangan. Secara umum. pembatalan perja~ian 

dapat dikelompokkan berdasarkan kriteria berikut ini. 

3.1.2 Pembatalan Kontrak yang diatur dalam perjanjian (Termlnasi) 

Terdapat berbagai kemungkinan pengaturan tentang pembatalan kontrak. yang 

diatur dalam perjanjian, sebagai berikut : 

1. Penyebutan alasan pemutusan perjanjian 

Seringkali dalam perjanjian diperincl alasan-alasan sehingga salah satu 

pibak atau kedua belah pihak dapat memutuskan perjanjian. Maka dalam 

hal ini tidak semua wanprestasi rlapat menyebabkan salah satu pihak 

memutuskan peijanjiannya • tetapi hanya wanprestasi seperti yang 

disebutkan rlaiam perjanjian saja. 

2, Perjanjian dapat diputus dengan sepakat kedua belah pihak 

Kadang-karlang disebutkan dalam perjanjian bahwa suatu perjanjian hanya 

dapat diputuskan jika disetujui oleh kedua belah pihak. Sebenarnya hal ini 

hanya penegasan saja, karena tanpa penyebutan tentang hal tersebut, demi 

hukum, perjanjian dapat diterminisasi jika disetujui oleh kedua belah 

pihak, 
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3. Pengenyampingan pasal 1266 KUH Perdata 

sangat sering dalam perjanjian disebutkan bahwa jika ingin memutuskan 

perjanjian, para p[hak tidak harus menempuh prosedur pengadilan, tetapi 

dapat diputuskan langsung oleh para pihak. Dengan ini pasal 1266 BW 

harus dengan tegas dikesampingkan berlalrunya. Sebab, menurut pasal 

1266 tersebut, setiap pemutusan perjanjian harus dilakukan lewat 

pengadilan. 

4. Tata cara pemutusan perjanjian 

Disamping penentuan pemutusan per:JanJian tidak Jewat pengadilan, 

biasanya ditentukan juga prosedur pemutusan perjanjian oleh para pihak 

tersebut Sering ditentukan dalam perjanjian bah\va sebelum diputuskan 

suatu perjanjian, haruslah terlebih dahulu diperingatkan pihak yang tidak 

memenuhi prestasinya untuk melaksanakan, kewajibannya. Peringatan ini 

bisa dilakukan dua atau tiga kali. BHa peringatan tersebut masih tidak 

diindahkan, maka salah satu pihak dapat langsung memutuskan perjanjian 

tersebut Penulisan kewajiban mernberi peringatan seperti ini sejalan 

dengan prinsip yang dianut BW yaitu ingebrekestelling, yakni dengan 

dikeluarkannya "akta !alai" oleb pihak kreditur (lihat pasal 1238 BW) , 

dimana somasi (dengan berbagai perkecualian)pada prinsipnya memang 

diperlukan untuk dapat memutuskan suatu kontrak. 

3.1.3 Pembatalan Pcrjanjian Karena Wanprstasi 

Apabila terjadi wanprestasi terhadap suatu perjanjian, kepada pihak lain diberikan 

berbagai hak sebagai berikut: 

1. Exceptio non adimpleti contractus 

Berdasarkan prinsip exceptio non adimpleti contractus ini, maka pihak 

yang dirugikan akibat adanya suatu wanprestasi dapat menolak prestasinya 

atau menolak melakukan prestasi selanjutnya manakala pihak lainnya telah 

rnelakukan wanprestasi. 

2. Penolakan prestasi se1anjutnya dari pihak lawan 

apabila pihak lawan te)ah melak:ukan wanprestasi, misainya mulai 

mengirim barang yang rusak dalam suatu kontrak jual beli, maka pihak 
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yang dirugikan berhak untuk menolak pelaksanaan prestasi selanjutnya 

dari pihak lawan tersebut1 misaknya menolak menerima barang 

selanjutnya yang akan dikirim oleh pihak lawan dalam contoh kontrak jual 

beli tersebut. 

3. Menuntut restitusi 

ada kemungkinan sewaktu pihak lawan melakukan wanprestasi, pihak 

lannya telah selesai atau telah mulai melakukan prestasinya seperti yang 

diperjanjikannya dahun perjanjian yg bersangkutan. Dalam hal tersebut, 

maka pihak yang telah melakukan prestasi tersebut berhak untuk menuntut 

restusi dari pihak lawan, yakni menuntut agar kepadanya diberikan 

kern bali atau dibayar setiap prestasi yang telah dilakukannya. 

3.1.4 Pembatasan terhadap pemutusan perjanjian 

Seperti telah dijelaskan bahwa jika salah satu pihak telah melakukan wanprestasi 

maka pihak yang 1ainnya dalam perjanjian tersebut berhak untuk memutuskan 

perjanjian yang bersangk:utan. Akan tetapi terhadap hak mernutuskan perjanjian 

oleh pihak yang telah dirugikan akibat wanprestasi ini berlaku beberapa restriksi 

yuridis berupa: 

l. Wanprestasi harus serius 

Tidak terhadap sernua wanprestasi pihak yang dirugikan dapat 

memutuskan perjanjian tersebut. Melainkan pihak yang dirugikan harus 

dapat pula menunjukkan bahwa wanprestasi tersebut merupakan 

wanprestasi yang serius. Jika hanya terhadap wanprestasi yang tidak 

serius, yakni jika salah satu pihak tidak melakukan suatu kewajiban kecil, 

maka pihak yang lainnya tidak berhak untuk memutuskan peljanjian 

tersebut. walaupun tidak tertutup kemungkinan baginya untuk memlnta 

ganti rugi jika cukup alasan untuk itu, 

2. Hak memutuskan perjanjian belum dikesampingkan 

umumnya diterima dalam teori hukum perjanjian bahwa hak nntuk 

melakukan pemutusan perjanjian karena pihak lainnya telah melakukan 

wanprestasi tidak berlaku lagi manakala pihak yang dirugikan tersebut 

mengenyampingkan hak untuk memutuskan perjanjian tersebut. 
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3. Pemutusan peljanjian tidak terlambat dilakukan 

pemutusan peljanjian oleh pihak yang dirugikan karena pihak lainnya telah 

melakukan wanprestasi hruuslah dilakukan dalam waktu yang pantas 

(reasonable time). Hal ini untuk memberikan kepastian bagi pihak yang 

telah melakukan wanprestasi untuk meneroskan atau tidak wanprestasi 

yang belum sempat dilaksanakannya. Apabila selama jangka waktu yang 

wajar terhadap pemutusan petjanjian tidak digunakan untuk memutuskan 

peljanjian yang bersangkutan, maka dia telah terlambat memutuskan 

perjanjian atas dasar bahwa dia telah menerima atau mentoleransi atas 

tindak:au yang mengandung unsur wanprestasi tersebut, sehingga dia tidak 

dapat lagi memutuskan perjanjian yang bersangkutan. 

4. Wanprestasi yang disertai dengan unsur kesalahan 

pada prinsipnya BW tidak mensyaratkan eksistensi unsur "'kesalahan" agar 

suatu perjanjian dapat diputuskan oleh pihak yang dirugikan atau agar 

dapat dituntutnya suatu pembayaran ganti rugi. Akan tetapi berdasarkan 

pasal1266 BW yang melibatkan pengadilan unuk memutuskan peljanjiaan 

tirnbal balik, rnaka penggunaan diskresi pengadilan untuk memutuskan 

peJjanjian tersebut juga antara lain akan menggunakan faktor kesalahan 

pihak pelaku wa.nprestasi untuk dapat menentukan apakab perj anjian 

tersebut dapat diputus atau tidak. 

Dengan demikian, menurut system BW Indonesia, maka pada prlnsipnya asal ada 

kewajiban yang tidak dikerjakan, dan kewajiban yang tidak dilaksanakan tersebut 

cukup material (material breach), maka suatu perjanjian sudah dapat diputuskan 

dan ganti rugi sudah dapat dimintakan. Asal saja tidak dilaksanakannya kewajiban 

tersebut bukan karena hal-hal yang bersifat force majeure, yang untuk ini tidak 

diatur oleh hukum yang mengatur tentang wanprestasi, tetapi sudah merupakan 

wilayah hukum yang lain, yakni hukum yang mengatur tentang furce majeure dan 

tentang resiko, 

3.2 Pembelaan Pihak Yang Dianggap Wanprcstasi 

Pihak yang dianggap wanprestasi dalam rnelaksanakan kewaJiban kontrak dapat 

melakukan pcmbelaan dengan mengajukan beberapa macam alasan untuk 
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membebaskan diri dari hukuman yang ditimpakan keparlanya. Pembe!aan bagi 

pihak yang dianggap rnelakakan wanpres!asi ada !iga macarn yaitu : 

2.2 Mengajukan tuntutan adanya keadaan memaksa (ovennacht a1au force 

majeure) 

2.3 Mengajukan bahwa kreditur sendiri juga telah wanprestasUialai (exeptio non 

adimpleti contractus) 

2.4 Mengajukan bahwa kreditur l:elah melepaskan hanya untuk menuntut ganti 

rugi (pelepasan hak/rechtsverworking) 

Penjelasan masing-masing pembelaan di atas adalah sebagai berikut : 

1. Keadaan Memaksa (Overmacht a tau force majeure) 

Melalui pembelaan ini debitur berusaha menunjukkan bahwa tidak 

terlaksananya hal yang diperjanjiakan disebabkan oleh hal-hal yang berada diluar 

kontrol dirinya dan tidak dapat diduga sama sekali, dimana debitur tidak dapat 

berbuat apa-apa terhadap keadaan yang timbul di luar dugaan dimaksud. Dengan 

perkataan lain bahwa terjadinya wanprestasi bukan disebabkan karena kelalaian 

atau kelapaan debitur melainkan karena keadaan yang berada diluar kemampuan 

dan kendali dirinya. 

Mengenai keadaan memaksa diatur dalarn Pasal 1244 dan 1245 KUH Perdata 

dimana kedua pasal ini tercantwn dalam bagian yang mengatur tentang ganti rugi. 

Dari kedua pasal dimaksud didapat rurnusan dari keadaan memaksa ada[ah suatu 

kejadian yang tidak terduga, tidak disengaja dan tidak dapat 

dipertanggungjawabkan kepada debitur serta memaksa dalam arti debitur 

terpaksa tidak dapat menepati janjinya. 

2. Exceptio non adimpleti contractus 

Melalui pembe!aan ini debi!ux yang dituduh wanprestasi dan dituntut ganti 

rugi mengajukan argumentasi bahwa kreditur sendiri juga telah wanprestasi atau 

tidak memenuhi janjinya. Dalam perjanjian timbal balik terdapat suatu asas bahwa 

kedua pihak harus sama-sama rne[akukan kewajibannya. Mengenai exeptio non 

adimpleti contractus sebagai pembeJaan bagi debitur yang dituduh lalai; yang jika 

ternyata benar dapat membebaskan debitur dari pembayaran ganti rugi~ sama 

sekali tidak ada disebutkan di dalam undang - undang. Exceptio non adimpleti 

contractus lebih merupakan yurisprudensi yang telah diciptakan para hakim. 
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3. Pelepasan Hak (rechtsverwerking) 

Melalui pembelaan ini debitur yang dituduh wanprestasi mengajukan 

argumentasi bahwa pihak kreditur telah melepaslum haknya untuk menuntut ganti 

rugi. Sebagai contoh dalam jual bell, meskipun barang diterima oleh pembeli tidak: 

memenuhi kwaHtas atau mengandung cacat tersembunyi si pembeli sama sekali 

tidak menegur penjual atau mengembalikan barang melainkan tetap memakai 

barang tersebut. Atau pembeli tetap memesan barang seperti itu. Jika temyata 

pembeli kemudian menuntut ganti rugi atau pembatalan perjanjian maka penjual 

dapat menyandarkan diri pada kesimpulan bahwa sebenarnya harang yang telah 

dijuai telah memuaskan pembeli. 
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BABIV 

HASIL PENENLITIAN DAN ANALISA 

4.1 Apakah Proses Pemutusan Kontrak Secara Sepihak Sesuai Dengan 

Prosedur Pemutusan Kontrak yang Diatur Di Dalam Kontrak 

Persyaratan formal untuk terjadinya wanprestasi adalah pernyataan lalai 

yaitu pemberitahuan dari kreditur kepada debitur mengenai kapan selambat

lambatnya kreditur tersebut meminta pemenuhan prestasi kepada debitumya. 

Pemyataan lalai ini diatur dalam Pasal 1238 KUH Perdata dan bentuknya ada tiga 

yaitu: 

1. Surat perintah 

2. Akta sejenis, yaitu perbuatan hukum yang sejenis dengan perintah. 

3. Dapat disimpulkan dari perikatannya sendiri. Hal ini terjadi jika para pihak 

dalam perjanjiannya telah menentukan sendiri saat si debitur harus 

berprestasi, dengan demikian jika setelah jangka waktu untuk berprestasi 

itu dilewati dan temyata si debitur tidak melaksanakan kewajibannya, 

dengan sendirinya ia telah berada dalam keadaan wanprestasi. 

Dalam Pasal 61.1 point (b) Kontrak Kerjasama Pemasangan Fire System 

yang menjadi obyek penelitian ini diatur bahwa sebelum melakukan pemutusan 

perjanjian secara sepihak, Pemilik Proyek terlebih dahulu akan memberikan 

peringatan tertulis kepada Kontraktor dimana pemutusan kontrak secara sepihak 

dapat dilakukan apabila dalam waktu 14 (empat belas) hari kalender setelab 

menerima surat peringatan dari Pemilik Proyek ternyata Kontraktor tetap tidak 

memperbaiki kesaJahan atau tidak melaksanakan kewajiban sesua1 dengan 

ketentuan kontrak. Keharusan adanya peringatan tertulis dari Pemilik Proyek 

kepada Kontraktor yang tertulis dalam Kontrak Pemasangan Fire Alarm System 

merupakan Implementasi dari Pasal 1238 KUH Perdata mensyaratkan adanya 

pemyataan lalai yaitu pemberitahuan dari kreditur (Pemilik Proyek) kepada 

debitur (Kontraktor) mengenai kapan selambat-selambatnya kreditur tersebut 

meminta pemenuhan prestasi kepada debiturnya. 
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Pasal 61.1 poin (b) Kontrak Kerjasama Pemasangan Fire Alarm System 

yang mengatur bahwa Pemilik Proyek Berhak Secara Sepihak memutuskan 

kontrak dengan pemberitahuan tertulis 14 (empat belas) hari kalender sebelum 

pemutusan kontrak berlaku efektif dalam hal Kontraktor melakukan wanprestasi. 

Dengan kata lain pemutusan kontrak oleh Pemilik Proyek baru berlaku efektif 14 

(empat belas) hari kalender sejak surat pemutusan kontrak (pemberitahuan 

tertulis) dikeluarkan. Dengan demikian Pasal 61.1 pain (b) mengandung 3 (tiga) 

ketentuan pokok berkaitan dengan prosedur pemutusan kontrak secara sepihak 

oleh Pemilik Proyek yaitu : 

I. Bahwa Pemilik Proyek terlebih dahulu memberikan peringatan tertulis 

kepada Kontraktor sebelum melaksanakan pemutusan kontrak secara 

sepihak. 

2. Bahwa pemutu~an kontrak secara sepihak dapat dilakukan setelah 14 

(empat belas) hari kalender setelah menerima surat peringatan 

Kontraktor tetap tidak memperbaiki kinerja atu tidak melaksanakan 

kewajiban sesuai dengan ketentuan kontrak. 

3. Bahwa Pemilik Proyek berhak secara sepihak memutuskan kontrak 

dengan pemberitahuan 14 (empat belas) hari kalender sebelum 

pemutusan kontrak berlaku efe~if dalam hal Kontraktor melakukan 

wanprestasi. 

Ketiga ketentuan pokok ini bersifat komulatif dalam arti ketiga ketentuan 

pokok ini hams dipenuhi oleh Pemilik Proyek agar pemutusan kontrak yang diatur 

dalam kontrak yang dilakukan secara sepihak sesuai dengan prosedur pemutusan 

kontrak yang diatur dalam kontrak. Jika ada salah satu dari ketiga ketentuan -

ketentuan pokok di atas yang tidak dipenuhi oleh pemilik Proyek maka pemutusan 

kontrak dapat dikategorikan tidak sesuai dengan prosedur yang diatas dalam 

kontrak. Untuk itu dilakukan penelitian satu persatu terhadap pelaksanaan ketiga 

ketenruan-ketentuan pokok menyangkut prosedur pemutusan kontrak secara 

sepihak tersebut di atas. 

I. Pelaksanaan ketentuan bahwa Pemilik Proyek terlebih dahulu harus 

memberikan 1 (satu) kali peringatan tertulis kepada Kontraktor sebelum 

melaksanakan pemutusan kontrak secara sepihak. 
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Pacta tanggal 1 Mei 2007 Pemilik Proyek mengirim Surat Pemutusan 

Kontrak kepada Kontraktor yang menyatakan bahwa kemajuan pekerjaan yang 

dilakukan oleh Kontraklor belum menunjukkan tanda-tanda selesainya pekerjaan 

seperti yang telah dijanjikan oleh pihak Kontraktor, dimana hal ini dapal 

berdampak kepada penyelesaian proyak secara keseluruhan dan dapat 

rnengakibatkan efek kerugian yang cukup besar bagi Pemilik Proyek. Dalam Sural 

Pemutusan Kontrak: Tersebut dtkatakan bahwa antara Pemiiik Proyek dan 

Koncraktor telah berkali~kali mengadakan pembicaraan rnelalui pertetnuan

pertemuan untuk membahas keterlam batan pekerjaan dari Pihak Kontraktor~ akan 

tetapi sampai dengan diberikannya Surat pemutusan Kontrak .ini oleh Pemilik 

Proyek, Kontraktor beium menyelesaikan prestasinya kepada Pemilik Proyek. 

Sehingga berdasarkan hal~hal tersebut maka Pemilik Proyek memutuskan untuk 

melakukan Pemutusan Kontra.k terhadap Kontraktor secara sepihak. Sesuai 

dengan Pasal6U point (b) dikatakan bahwa dengan tanpa alasan Pemilik Proyek 

dapat memutuskan kontrak apabila Kontraktor gagal memenuhi progress 

pekerjaannya, 

Pemutusan Kontrak yang dilakukan oleh Pemilik Proyek terhadap 

Kontraktor sudah sesuai dengan ketentuan kontrak, apabila Kontraktor gagal 

memenuhi progress pekeJjaannya maka Pemilik Proyek dapat melakukan 

pemutusan kontrak secara sepihak Akan tetapi Pemilik Proyek tidak 

menjalankan ketentuan bahwa sebelum melakukan pemutusan kontrak, Pemilik 

Proyek barus memberikan lenggang waktu se!ama 14 (empat belas) hari kepada 

Kontraktor sebelum pemutusan kontrak ditetapkan. Pemilik Proyek mengirimkan 

sural kepada Kontraklor tanpa mencantwnkan tenggang waktu 14 (empat belas} 

hari untuk rnemberikan kesempatan kepada Kontrak:tor untuk memenuhi 

prestasinya. Hal ini Iah yang dianggap menyalahi kententuan kontrak. Karena 

Pemilik Proyek tidak mernberikan Satu ka!i peringatan kepada Kontraktor, tetapi 

langsung mengeluarkan surat pemutusan kontrak yang berlaku pada saat itu juga. 

Dimana pada saat surat pemutusan kontrak tersebut dikeluarka.n oleh Pemilik 

Proyek yailu pada tanggal I Mei 2007, dan dilerima oleh Kontraktor, Kontraktor 

tidak diperkenankan lagi memasuki Proyek dan melakukan pekerja.an apapun 

Juga. 
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Kelerlambatan Pekerjaan yang dilnkukan oleh Kontraktor, yang mana 

seharusnya peketjaan tersebut selesai pada bulan Januari 2007, akan tetapi 

mundur sampai dengan dik:eluarkannya surat penmtusan kontrak oleh Pemilik 

Proyek pada bulan Mei 2007. Dimana padu saat itu progress pekerjaan yang 

dilnkukan oleh Kontraktor baru meneapai 72%, dan keterlambatan progress 

peke!jaan sudab lewat 3 (tiga) bulan dari jadwal yang ditentukan di dalam kontrak 

kerjasama pemasangan fire alann tersebut. Melihat keterlambatan ini, baik dari 

pihak Pemilik Proyek ataupun dari pihak Kontraktor, sama-sama tidak 

menghormati Kontrak yang mereka buat sendiri. Seperti yang dikatakan dalam 

Pasal 1338 ayat (I) KUH Perdata, bahwa Perjanjian adalah undang-undang bagi 

meraka yang membualnya. Bahwa pengertian dari kalimat tersebut diatas adalah 

bahwa kontrak keljasama pemasangan fire alarm system yang dibuat bersama

sama antara Pemilik Proyek dan Kontraktor adalah sah dan mengikat bagl kedua 

pihak, yang mana haruslah dipatuhi dan dilaksanakan oleh mereka yang 

membuatnya. Namun baik Pemilik Proyek maupun Kontraktor sepertinya sama

sama tidak menjalankan kontrak tersebut dengan sebaik-baiknya, Dimana Pemilik 

Proyek, pada saat Kontrak:tor sudah melakukan wanprestasi, tidak ada ~urat 

peringatan yang diberikan oleh Pemilik Proyek dimana hal tersebut tercantum di 

dalam kontrak tersebut. Kalau Pemilik proyek rnenganggap dengan perternuan

pertemuan yang dilakukan antara Pemilik Proyek dan Kontraktor untuk 

membahas keterlambatan tersebut sudah dianggap sebagai suatu peringatan yang 

diberikan dari pihak Pemilik Proyek kepada pihak Kontraktor, tentulah hal 

tersebut tidak dapat dibenarkan, karena tidak sesuai dengan prosedur yang 

tercantum di dalam kontrak, Sehingga hal tersebu~ tidok membuat Kontraktor 

segara memperbaiki klnerja keljanya untuk menyelesaikan progress kerja yang 

tertinggal, rnelainkan menambah lama \VS.ktu kerja hingga surat pemutusan 

kontrak dikeluarkan oleh Pemilik Proyek Kalau dilihat dari asas yang terdapat di 

dalam kontrak • maka apa yang diuraikan di atas tidak sesual dengan asas Pacta 

SWlt Servanda yang terkandung di dalam kontrak, dimana dikatak.an bahwa Asas 

ini berkaitan dengan akibat darl suatu perjanjJan bahwa perjanjian yang dibuat 

secara sah oleh para pihak mengikat para pembuatnya sebagai undang-undang. 

Para pihnk hams tunduk pada peljanjian yang dibuat sebagaimana halnya mereka 
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harus tunduk pada undang-undang yang ditetapkan oleh Negara. Dalam hal ini 

baik Pemilik Proyek ataupun Kontraklor sudah tidak mematuhi kontrak yang 

mereka buat, baik pemutusan kontrak secara sepihak yang dilakukan oleh Pemilik 

Proyek ataupun wanprestasi yang dilakukan cleh Kontraktor, sehingga memang 

apabila dilihat dari permasalahan yang ada, Kontrak kerjasama ini memang layak 

untuk diputusakan, karena sudah tidak ada kesepakatan dari para pihak untuk 

melaksanakan kontrak tersebut dengan itikad yang baik. 

Dihhat dari a~as lain yang terdapat di dalam kontrak , yaitu asas itikad 

baik dalam berkontrak, maka jelas sekali terlihat bahwa baik Pernilik Proyek 

maupun Kontraktor tidak memilik.i itikad baik di dalam melakaanakan kontrak 

kerjasama pemasangan fire alarm system ini. Karena masing~masing pihak tidak 

menjalankan kontrak sesuai dengan kepatutan dan keadilan. Perbuatan Kontraktor 

yang gaga! dalarn memenuhi prestasinya dalam pelaksanaan progress pekerjaan 

yang dilakukan telah menimbulkan kerugian bagi pihak Pemilik Poyek. 

Sedangkan dari pihak Pernilik Proyek, dalwn melakukan pemutusan kontrak 

secara sepihak} tidak dilakukan sesuai ketentuan yang ada di dalam kontrak. 

Dari uraian diatas jelas sekali dapat kita libat, bahwa pemutusan kontrak 

seeara sepihak yang dilakukan oleh Pemilik Proyek tidak sesuai dengan ketentuan 

yang tercantum di dalam kontrak. Dimana seharusnya sebelum meiakukan 

pemutusan kontrak, PemiJik Proyck pertama-tama haruslah memberikan satu kali 

peringatan selama 14 (empat belas) hari, sebelum kontrak tersebut dinyatakan 

berlaku. Sebarusnya pemilik Proyek melakukan hal ini dari awal Kontraktor 

melakukan keterlambatan pekerjaannya. Bukan dengan pertemuan-pertemuan 

untuk rnembahas keterlambatan saja yang dilakukan oleh Pemilik Proyek, akan 

tetapi sesuai dengan prosedur di dalarn kontrak, s:eharusnya pertemua-pertemuan 

tersebut ditindak lanjuti dengan memberikan surat teguran kepada kontraktor 

untuk segera mernperbaikl kinerja ketjanya agar progress pekeijaan dapat 

terpenuhi dalam tenggang waktu 14 (empat belas) hari. Apabila dalam kurnn 

waktu tersebut Kontrak1or tidak juga memenuhi prestasinya maka, dengan 

demikian Pemilik Proyek berhak untuk memutuskan kontrak secara sepihak 

Pemilik Proyek dapat dikatakan masih menunjukkan itikad baiknya 

kepada Kontraktor dengan hanya membetikan peringatan lisan untuk segera 
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menyelesaikan progress peketjaan dan memperbalki kinerjanya. Akan tetapi hal 

tersebut tidak tereantum di dalam kontrak, sehingga hal tersebut tidak dibenarkan 

karena tidak terdapat di dalam ketentuan kontrak yang mengikat Pemilik Proyek 

dan Kontraktor tersebut. 

4.2 Pemutusan Kontrak Secara Sepihak Yang Dilakukan oleh Pemilik 

Proyek adalah Merupakan Fakta Wanprestasi Yang Dilakukan Oleh 

Kontraktor Sebingga Layak Kontrak Tersebut Diputuskan? 

\Vanprestasi merupakan suatu perbuatan yang bertentangan dengan 

kepatutan yang berlake di dalam kehldupan masyarakat 

Unsur-unsur dari wanprestasi dalam Pasal !243 KUH Perdata adalah tidak 

dipenuhinya suatu perikatan yang telah disepakati oleh para pihak yang 

mengadakan kesepakatan tersebut. 

Wanprestasi adalah perbuatan tidak memenuhi atau menjalankan apa yang 

Ielah disepakati atau dipedanjikan oleh para pihak, jadi penekanannya 

wanprestasi, terhadap unsur-unsur ingkar janji atau tidak. dipenuhinya j~jL 

Apabila perjanjian yang disepakati oleh para pihak, tidak ditepati oleh salah satu 

pihaknya, akan tetapi sepanjang ada usaha untuk memenuhi prestasi tersebut dan 

di dalarn kesepakatan yang dibuat oleh para pihak klausul pengampunan 

dicantumkan juga, maka peijanjian tersebut tidak dapat diputuskan sepihak begitu 

saja, apalagi perjanjian tersebut masih berlangsung dalam jangka waktu yang 

cukup lama. Scperti peljanjian sewa menyewa. Seringkali kita temukan di dalam 

perjanjian sewa menyewa salah satu pihak terlambat mernenuhi prestasinya 

sepe.rti membayar uang sewa~ membayar biaya yang timbul akibat sewa menyewa 

tersebut, namun ada usaha dari pihak yang terlambat memenuhi prestasi tersebut 

untuk: segera memenuhi prestasi) tentunya peijanjian ito masih dapat berlangsung, 

sehingga dalam hal ini apabila dilakukan pernutusan pedanjian secara sepihak, 

maka pemutusan perjanjian secara sepihak merupakan suatu wanprestasi. Akan 

tetapi, dalam konttak kerjasama pemasangan flre alarm system ini, Pemilik 

Proyek tidak dapat dikatakan melakukan wanprestasi dengan melakukan 

pemutusan kontrak secara sepihak. Hal ini disebabkan karena Kontraktor telah 
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gagal memenuhi prestasi yang dfsepakatinya dengan Pemilik Proyek. Dimana di 

dalam kontrak kerjasarna tersebut disebutkan bahwa pekerjaan yang dilakukan 

oleh konlraktor harm diselesaikan pada bulan Januari 2007, narnun pada 

kenyataannya sampai dengan surat pemutusan kontrak kerjasama dikeluarkan oleh 

Pemilik Proyek pada tanggal l Mei 2007, pekerjaan tersebut tetap belurn 

diselesaikan oleh Kontraktor. Berarti Kontraktor te1ah lalai rnemenuhi prestasinya. 

Dan kelalaian tersebut telah berlangsung selama 90 (sembilan puluh) hari 

kalender , dan selama itu pula tidak terlihat adanya usaha dari kontraktor untuk 

segera memenuhl prestasinya, meskipun Pemilik Proyek telah mernperingati 

konlraktor walaupun hal tersebut dilakukan dengan cara lisan melalui 

penyampaian df dalam pertemuan-pertemuan yang diadakan antara Pernilik 

Proyek dengan Kontruktor. Maka berdasarkan kesalahan yang dilakukan oleh 

Kontraktor dan disebutkan di da!am kontruk, maka Pemilik Proyek dapat 

me!akukan pemutusan kontrak kerjasama pemasangan fire alarm system secara 

sepihak. Maka pemurusan kontrak secara sepihek yang dilakukan oleh Pemilik 

Proyek terhadap Kontrak merupakan suatu Fakta wanpres!asi yang dilakukan oleh 

Kontraktor terhadap progress keda yang gaga! dipenuhi sesuai dengan 

kesepakatan di dalam kontrak kerjasama pemasangan fire alarm system tersebut. 

Pembatalan atau peroutusan kontrak yang dilakukan oieh Pemilik Proyek 

merupakan satah satu sanksi yang dapat dilakukan sebagai akibat hukum apabila 

para pihak yang mengikatkan dirinya di dalam suatu perjanjian tidak memenuhi 

prestasinya. Akan tetapi, meskipun kontrak kerjasama ini layak diputuskan akibat 

fakta wanprestasi yang dilakukan oleh Kontraktor dalarn pe!aksanaan pemenuhan 

prestasinya, namun di dalam Kontrak keijasama ini tidak mencantumkan klausul 

bahwa para pihak mengenyampingkan ketentuan dari Pasal 1266 KUH Perdata, 

dimana pasai tersebut mengatakan hahwa setiap pembatalan perjanjian barns 

dimintakan kepada hakim. Akan tetapi melihat kesalahan yang dilakukan oleh 

Kontraktor. dimana Pemilik ProYek telah berusaha untuk memberikan toleransi 

dalam pemenuhan progress yang dilakukan oleh Kontraktor, akan tetapi sampai 

batas waktu yang ditentukan tidak juga terpenuhi, maka menurut penulis sudah 

cukup terpenuhinya S)'arat dapat dibatalkannya suatu peijanjian seeara sepihak 

o[eh Pernilik Proyek seperti tercantum di dalarn klausul kontrek perjanjian 
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2. Pembatalan perjanjian 

3. Paralihan resiko 

4, Membayar biaya perkara , apabila masalah ini dibawa ke muka hakim. 

Disini para plhak memillh untuk menye]esaikan pennasalahan ini dengan earn 

melakukan pembatalan perjanjian dengan tetap membayarkan kewajiban

kewajiban yang harus tetap dibayarkan walaupun kontrak Ielah diputuskan. Para 

pihak sepakat untuk menyelesaikan permasalahan ini tanpa harus membawa 

permasalahan ini ke muka pengadilan atau kehadapan hakim. Karena walaupun 

Kontraktor tidak mengbendaki pemutusan kontrak yang dilakukan secara sepihak 

oleh Pemilik Proyak, akan tetapi Kontraktor menyadari bahwa hal tersebut terjadi 

karena kesalahannya yang tidak memenuhi progress pekerjaan yang Ielah 

disepakati dalam kontrak. Oleh karena itu akhimya Kontraktor menerima 

pemutusan kontrak yang dilakukan secara sepihak oleh Pemilik Proyek. Selringga 

dengan demikian pemutusan kontrak secara sepihak yang dilakukan oleh Pemilik 

Proyek terhadap Kontraktor dapat diterima oleh pihak Kontraktor dan menyadari 

kesalahan yang dibuatnya. Dalam hal pemutusan kontrak secara sepihak ini, 

Pemilik Proyek juga membayarkan apa yang menjadi hak daripada Kontraktor 

yang masih terhutang, sehingga pada akhimya dispute yang pad a awalnya timbul, 

dapat diselesalkan dengan balk tanpa horus sampai ke pengadilan. 
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gagal memenuhi prestasi yang disepakatinya dengan Pemilik: Proyek. Dimana di 

dalam kontrak kerjasama tersebut disebutkan bahwa pekerjaan yang dilakukan 

oleh kontraktor hams diselesaikim pad a bulan Janoari 2007, namun pada 

kenyataannya sampai dengan surat pemutusan kontrak kerjasama dikeluarkan oJeh 

Pemilik Proyek pada tanggal I Mel 2007, pekerjaan tersebut tetap belum 

diselesaikan oleh Kontraktor. Berarti Kontraktor telah lalai memenuhi prestasinya. 

Dan kelalaian tersebut telah berlangsung selama 90 (sembilan puluh) hari 

kalender , dan selama itu pula tidak lerlihat adaoya usaha dad kontraktor untuk 

segera memenuhi prestasinya, meskipun Pemilik Proyek telah memperingati 

kontraktor walaupun hal tersebut dilakukan dengan cara lisan melalui 

penyampaian di dalam pertemuan-pertemuan yang diadakan antara Pemilik 

Proyek dengan Kontraktor. :v!aka berdasarkan kesalahan yang dilakukan oleh 

Kontraktor dan disebutkan di dalam kontrak, maka Pemilik Proyek dapat 

melakukan pernutusan kontrak kerjasama pemasangan fire alarrn system secara 

sepihak. Maka pemutusan kontrak secara sepihak yang dilukukan oleh Pemilik 

Proyek terhadap Kontrak merupakan suatu Fakta wanprestasi yang dilakukan oleh 

Kontraktor terhadap progress kerja yang gagal dlpenuhi sesuai dengan 

kesepakatan di dalam kontrak: kerjasama pemasangan fire alarm system tersebut. 

Pembatalan atau pernutusan kontrak yang dilakukan o1eh Pemilik Proyek 

merupakan salah satu sanksi yang dapat dilakukan sebegai akibat hokum apabila 

para pihak yang rnengikatkan dirinya dl dalam suatu perjanjian tidak memenuhl 

prestasinya. Akan tetapi, meskipun kontrak kerjasama ini layak diputuskan akibat 

fakta wanprestasi yang dilakukan oleh Kontraktor dalam pelaksanaan pemenuhan 

prestasinya, namun di dalam Kontrak kerjasama ini tidak rnencantumkan klausul 

bahwa para pihak mengenyampingkan ketentuan dari Pasal 1266 KUH Pcrdata, 

dimana pasal tersebut mengatakan bahwa setiap pembatalan perjanjian harus 

dimintakan kepada hakim. Akan tetapi melihat kesalahan yang dilakukan oleh 

Kontraktor, dimana Pemflik Proyek telah berusaha untuk memberlkan toleransi 

dalam pemenuhan progress yang dilakukan oleh Kontraktor; akan tetapi sampai 

batas waktu yang ditentukan ttdak juga terpenuhi~ maka menurut penulis sudah 

cukup terpenuhinya syarat dapat dibatalkannya suatu perjanjian secara sepihak 

oleh Pemilik Proyek seperti tercantum di daiam klausul kontrak peijanjian 
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kerjasama pemasangan fire alarm system ini. Selain itu Pemilik Proyekjuga sudah 

berusaha untuk membuktikan bahwa memang Kontraktor telah melakukan 

wanprestasi, dengan memberikan peringatan secara lisan melalui pertemuan

pertemuan yang dilakukan untuk segera memenuhi progress pekerjaannya, akan 

tetapi peringatan lisan tersebut tidak dihiraukan oleh Kontraktor. Hal ini semakin 

mempertegas bahwa sudah cukup alasan bagi Pemilik Proyek untuk memutuskan 

kontrak kerjasama tersebut. Berdasarkan fakta wanprestasi yang telah dilakukan 

oleh Kontraktor maka sudah cukup bukti untuk Pemilik Proyek melakukan 

Pembatalan peijanjian secara sepihak terhadap kontrak kerjasama pemasangan 

fire alarm system tersebut. Dan dengan memberikan peringatan walaupun secara 

lisan telah dapat dibuktikan pula bahwa Kontraktor tidak juga berusaha untuk 

memenuhi prestasinya. Sedangkan peringatan lisan melalui pertemuan -

pertemuan yang dilakukan oleh keduanya tidak hanya sekali dilakukan. Maka 

dengan demikian , menurut penulis sudah cukup suatu fakta wanprestasi 

dikemukakan untuk melakukan pemutusan kontrak secara sepihak walaupun 

pemutusan kontrak tersebut tidak dimintakan dihadapan hakim. 

Apabila dilihat pembelaan yang dapat dilakukan oleh pihak yang melakukan 

wanprestasi, Kontraktor juga tidak dapat membuktikan bahwa kelalaian yang 

dilakukannya dalam memenuhi prestasi bukan karena disebabkan oleh force 

majeure, ataupun Pemilik Proyek juga lalai melakukan prestasi terhadap 

Kontraktor. Keterlambatan yang dilakukan oleh Kontraktor murni dikarenakan 

kesalahannya sendiri bukan dikarenakan adanya keadaan memaksa 

(ovennacht/force majeure) sehingga sudah barang tentu kelalaian Kontraktor 

dalam memenuhi prestasinya tidak dapat dilakukan pembelaan dengan 

menggunakan alasan keadaan mema.ksa ini sebagai suatu alasan. 

Pemilik Proyek di dalam memenuhi kewajibannya yaitu membayarkan apa yang 

menjadi hak dari Kontraktor tidak pemah lalai. Setiap progress penagihan yang 

dilakukan oleh Kontraktor dibayarkan oleh Pemilik Proyek. Maka hal ini pun juga 

tidak dapat dijadikan alasan untuk melakukan pembelaan terhadap wanprestasi 

yang dilakukan oleh Kontraktor. 

Disini juga Kontraktor tidak dapat membuktikan bahwa Pemilik Proyek telah 

melepaskan haknya untuk menuntut ganti rugi karena wanprestasi yang dilakukan 
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oleh Kontraktor. Malah sebaliknya , Pemilik Proyek menuntut agar kontrak 

kerjasama ini dibatalkan. Sebingga Kontraktor disini tidak dapat melakukan 

pembelaan apapun terhadap wanprestasi yang memang nyata-nyata dilakukan 

olebnya. 

Dari bukt-bukti ini jelas sudah bahwa memang wanprestasi yang dilakukan oleh 

Kontrak:tor sudah merupakan suatu fak:ta yang jelas dan sudah cukup dibuklikan 

untuk melakukan pemutusan kontrak kerjasama secara sepihak. 

4.3 Penyelcsafan Permasalaban Pemutusan Kontrak Kerjasama 

Pemasangan Fire Alarm System Secara Sepihak 

Pemutusan kontrak yang dilakukan oleh Pemilik Proyek terhadap Kontraktor 

secara sepihak dikarenakan adanya wanprestasi yang dilakukan oleh kontraktor. 

Pemilik Proyek , walaupun tidak tertulis akan tetapi melalui pertemuan~:pertemuan 

yang dilakukan oJeh para pihak, sudah berusaha memperingatkan kepada 

Kontraktor untuk menyelesaikan progress pekerjaannya. Akan tetapi sampai pihak 

Pemilik Proyek mengeluarkan surat Pemutusan Kontrak pada tanggal I Mei 2007, 

Kontraktor be]um juga menye1esaikan peketjaannya. Pada saat Kontr.aktor 

menerima surat pemutusan kontrak tersebut, Kontraktor bemsaha untuk meminta 

waktu kepada Pemilik Proyek untuk menyelesaikan pekerjaannya, asalkan kontrak 

tidak diputuskan. Akan tetapi Pemilik Proyek sudah tidak ingin memberikan 

kesempatan lagi kepada Pihak Kontraktor. Dari sini kita melihat adanya suaru 

dispute dari pemutusan kontrak yang dilakukan secara sepihak oleh Pemilik 

Proyek terhadap Kontraktor. Dimana pihak Kontraktor tidak mau menerima 

pemutusan konlrak secara sepihak yang dilakukan oleh Pemilik Proyek, padahal 

jelas hal tersebut dilakukan karena kesalahan yang dibuat oleh pihak Kontraktor. 

Para pihak disini mengambil jalan tengah untuk mengadakan pertemuan untuk 

membicarakan penyelesaian kewajiban dan perhitungan biaya-blaya yang harus 

dibayarkan. Seperti kita ketahui akibat hukum atau sanksi dari kelalaian 

pemenuhan suatu prestasai atau dengan kata lain sanksi yang timbul dari akibat 

wanprestasi terhadap suatu perjanjian yang telah disepakati adalah : 

I. Membayar kerugian yang dideritlt oleh kreditur atau disebut ganti rugi 
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2. Pembatalan perjanjian 

3. Paratihan resiko 

4. Membayat biaya perkara, apabila masalah ini dibawa ke muka hakim. 

Disini para pihak rnemiHh untuk menyelesaikan permasalahan ini dengan cara 

melakukan pembatalan perjanjian dengan tetap membayarkan kewajiban

kewajiban yang harus tetap dibayarkan walaupun kontrak telab diputuskan. Para 

pihak sepakat untuk menyelesaikan permas.alahan ini tanpa harus membawa 

permasalahan ini ke muka pengadilan atau kehadapan hakim. Karena walaupun 

Kontraktor tidak menghendaki pemutusan kontrak yang dilakukan secara sepihak 

oleh Pemilik Proyek, akan tetapi Kontraktor menyadari bahwa hal tersebut terjadi 

karena kesalabannya yang ridak memenuhi progress pekerjaan yang telah 

disepakati dalarn kontrak. Oleh karena itu akhimya Kontrekfor menerima 

pemutusan kontrak yang dilakukan secara sepihak oleh Pernilik Proyek. Sehingga 

dengan demikian pemutusan kontrak secara sepihak yang dilakukan oleh Pemilik 

Proyek terhadap Kontraktor dapat diterima oleh pihak Kontrektor dan menyadari 

kesalaban yang dibuatnya. Dalam hal pemutusan kontrak secara sepihak ini, 

Pemilik l'rayek juga membayarkan apa yang menjadi hak daripada Kontraktor 

yang masih terhutang, sehingga pada ak:hirnya dispute yang pada awalnya timbul, 

dapat diselesaikan dengan baik tanpa hams sampai ke pengadilan. 
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Berdasarkan hasil analisa yang dilakukan sebagaimana diuraikan dalam 

Bah IV ternyata diperoleh basil hahwa : 

Pemilik Proyek tidak memenuhi ketentuan Pasal 61.1 poin (b) yang 

mengatur bahwa Pemilik Proyek berhak secara sepihak memutuskan Kontrak 

dengan pemberitahuan tertulis 14 (empatbelas) hari kalender sebelum pemutusan 

kontrak berlaku efektif dalam hal Kontraktor melaknkan wanpresta>i. Dengan 

demikian dapat disimpulkan bahwa proses pemutusan kontrak secara sepihak 

yang dilakukan oleh Pemilik Proyek tidak sesuai dengan prosedur pemutusan 

kontrak yang diatur dalam kontrak. Meskipun pemutusan kontrak yang dilakukan 

oleh Pemilik Proyek adalah hal yang tidak dipersalahkan karena hal tersebut 

diatur dalam kontrak, hanya prosedur tidak dilakukan dengan tepat. 

Bahwa pemutusan kontrak secara sepihak oleh Pemilik Proyek merupakan 

fakta wanprestasi yang dilakukan oleh Kontraktor terhadap Kontrak Kerjasama 

yang dibuat.. Akan tetapi di dalam kontrak kerjasama pemasangan fire alann 

system ini, perbuatan pemutusan kontrak secara sepihak yang dilakukan oleh 

Pemilik Proyek terhadap Kontraktor, hukanlah wanprestasi terhadap pihak 

Iainnya, karena pemutusan tersebut terdapat di dalam kontrak kerjasama 

pemasangan fire alarm system tersebut~ dan hal tersehut dilakukan karena 

memang ada prestasi yang tidak dipenuhi oleh pihak Kontraktor, dan tidak ada 

usaha pemenuhan prestasi tersehut, sehingga memang Iayak kontrak tersebut 

diputuskan oleh Pemilik Proyek. 

5.2 Saran ~Saran 

Dalam pelaksanaan Kontrak Pemasa.ngan Fire Alarm System, sebelum 

melakukan pemutusan kontrak secara sepihak Pemilik Proyek harus mengkaji 

secara mendalam dokumen kontrak Wltuk memastikan apak:ah ada klausul kontrak 

yang memungkinkan Pemilik Proyek memutuskan kontrak secara sepihak 
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sehubungan dengan fukta yang terj adi dalam pelaksanaaan pekerjaan yang akan 

dijadikan acuan oleh Pemilik Proyek untuk rnemutuskan kontrak secant sepihak 

Sebelum melakukan pemutusan kontrak secara sepihak Pemilik Proyek 

harus rnenda1ami prosedur/mekanisme pemutusan kontrak yang diatur dalarn 

kontrak untuk menghindari adanya kesalahan prosedur yang tidak perlu, 

Dalam Pasal 1338 KUH Perdata ayat (3) KUH Perdata tercantum 

keharusan untuk melaksanakan kontrak dengan itikad baik. Namun sepertinya di 

daiam Kontrak Pemasangan Fire Alarm System ini ketentuan itikad baik datam 

pelaksanaan kontrak ini tidak dilaksanakan oleh Para Pihak. Sebaiknya para pihak 

memasukkan klausul itikad baik dalam kontrak sehingga menjadi prestasi yang 

harus dilaksanakan dan dipenuhi, yang diharapkan akan membuat para pihak 

melaksanakan kontrak ini dengan sungguh-sungguh sesuai dengan prinsip 

kelayakan, kepatutan, keadilan dan kejujuran. 

Untuk menjamin adanya kepastian bagi para pihak dalam pelaksanaan 

Kontrak Pelaksanaan Pemasangan Fire Alarm System, sebaiknya batasan 

mengenai bata.s waktu pemenuhan prestasi setelah Kontraktor gagal memenuhinya 

dicantumkan di dalam kontrak. Hal ini penting ungtuk menghindari adanya 

potensi sengketa/dispute yang timbul dalam pemutusan kontrak. 
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GRAND ii" .. ' 

Our Ref.' 385/Gl-HO/IBUfVI!-06 18 july 2006 

PT.!NDOLOK BAKTI UTAMA 
JL Salcmba Raya No. 32 
Jakrtrta 10430 

Dear Sir, 

Grand Indonesia Project 
FIRE ALARM SYSTEM - Mall A & Mall B 

Letter Of Intent 

Tn reference with your quotation ref. 3B6.rev2flBU/TM~EM/P-6/VI/06 dated 28 June 2006 
and subsequent dJscussions thereafter including your final revised prices )datOO 12 July 2006 
for design, engineering, manufacturing, supply, delivery, fabJication, installation, completion, 
operation, maintenance during maintenance period and guarantee of the referenced works 
(the ''Works") for our Grand Indonesia Project, we are pW.ased to issue this Letter Of Intent to 
)'OUr company at USS 4191326 excluding VAT, but i.<cluding aU other taxes and duties, all ., 
subject to further agreement of the remaining terms and conditions and mnstnktion schedule 
of the Works. 

As you are aware that time for completion of th.e Works is of utmost importance and essence, 
we hereby issue this Letter Of Intent and advise that you liaise with our Proj::!ct Manager, Mr. 
Charles Kunart:a at the Site for immediate site kick-{lff meeting; and thereto immediately s-tart 
with all necessary preparation and mobilization work<>. This Letter Of Jntenl shall form part of 
the Contract 

Please also liaise with our QS department (Mr. Donny Krisantus) to finalize the terms and 
conditions and other details to complete the Contract Agreement, and thereafter submit the 
bank gu-arantees for advance payment bond and performance bond as per the formats 
provided in the Tender Documents as soon as possible, and we will process (he advance 
payment and letter of credit in due course, 

We trusl you can appreciate that such expediency is absolutely crucial for early 
commencement pursuant to the schedule and program of th<: Work<::; and ·we look fonvard to 
your acknowledgement and compliance, 

Yours faithfully, 
!Tf.GRA~,' I' P{'ESIA 

" \-. )'' .~ f·) 
, ; f! • 

I ' ~I 

n 
, __ .·, 

l ~.~qm-"'. _.· 
kru:.af)ng Olicilor J /CC CA/CK/SS/AS/DK 

Akibat Hukum..., Elly Rahmawaty Anggraini, FH UI, 2008



PT GRAND INDOl\'ESIA 

CONTRACT DOCUMENT 
Contract No. 056/Gl/IBU/VII-06 

GRAND Il\'DONESIA PROJECT 
FIRE AL~RM SYSTEM - Mall A & Mall B 

FORM OF AGREEMEl\'T 
FORMOFWARRANTY. 
LE1'TER OF L'l'I'ENT 
CONSTRUCTION SCHEDULE 
BILL OF QUAl\'TITIES 
CONDITIONS OF CONTRACT 
SPECIFICATIONS 
DRAWL'\'GS 
CONTRACTOR'S SUBMISSIONS 

,, 
\ 
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PT GRA"'D INDONESIA 

FORM OF AGREEMENT 

GRAl\'D H\'DONESIA PROJECT 

FIRE ALARM SYSTEM - Mall A & Mall B 

.; 
\ 
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THlS AGREEMENT made on this 25lh day of July, 2006 between; 

(a) PT GRN'{D ll\1)01\'ESIA, a company existing and organized under 1he La,vs of the 
Rep1Jblic of Indonesia h<n•ing iis principal office at Jalan M H Thamrin No. i, Jakart.:1. 
10310, Indonesia (hereinafter called the "EI\1Pl.OYER") of the one part, and 

(b) PT fl\,TIOLOK BAKTI UTAI\'{A a company existing and organized under \he Laws 
of the Republic oflndoncsia having its principal office at Jalan Sa!cmba Raya No. 32, 
Jakarta 10430, Indonesia (hereinafter called the "CONTRACTOR" which e.xpression 
shall where the context so admits includes his legal personal representatives and 
pcnnitled assigns) of the other part. 

WHEREAS the EMPLOYER is desirous that certain WORKS shall be executed, viz. GRANQ 
)NDONESI<} P!l.OJECT: FJRE _i\,I,ARM_SYST)o'Mc:]\1a1Lo & Mal!Jl. (hereinafter called the 
"WORKS") and ha..:; issued a L&tterJ)JjpJent referenced 385/GJ-HO/JBU/VJ1-D6 dated 18 July 
2006 (hereinafter called the" LETTER OF ~TEt-..'f ") anrl which has been agreed and accepted 
by the COI"TRi\CTOR for the Design~ Enginyerinr.\~~-__BlbricatjQ!h_lnsta!!at[Q.!1 

~9JJ!12~Ji9..t01ai})!~~mrtq.(;'U~1JJ:ingJbf:_\Y't~Ini~tw!lC_t;_ Perio4Jt!JSLG1!~mnt~ of such WORKS. 

NOW ·nliS AGREEMENT WITNESSETH as follows: 

In this .AGREEMENT, words and expressions shall have the same meanings as are respectively 
assigned to them in the C01\1)1TiONS OF CONTR. '\CT. 

The following documents as enclosed in the CONTRACT shall be deemed to fonn and be read 
and construed as the CO:\ITRJ\CT, viz:.: 

(a) this FORM OF AGREEMENT and ll:sanne~ures: 
(b) FORM OF WARRANTY: 
(c) LETfER OF iNTENT rcferc'!ccd 385/Gl*HO.iBUIVJI-06 dated IS July J006; 
(d) Construction· Schedule; 
(e) BILL OF QUANTITIES; 
(1) CO>!DtTIONS OF CONTRACT (.and supplementary conditions of contract, if a1ry). the 

APPENDrx and all anne:wres appended 1herero; 
(g) SPEC!fiCAT[ONS and Technical Details; 
01) ORA WINGS; 
(i) CONTRACTOR'S Submissions 

" And any other documents, tl!nendmcms" revisions and the like either.;; provided by the ~;L' 
COl\TRACT to be part thereof or muruaUy agreed between the EM!?LOYER and the 1 
CONTRACTOR as to be fonning part of the CONTRACT. ' \J / 
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'Dlis is a fixed lump sum CONTRACT and for the entire duration of the CO~TRACT, rhe 
CONTRA_CT SUM as provided in article 7 of this AGRJ2EMENT (and all rates and prices 
therein) Is and shall remain fixed and firm, in;:;lusivc of a!! mtcillary and mher works and 
expenditures, which are either nc-cessar;. w CBJT)' out and bring to completion the WORKS or 
which may become nece<>sary to overcome difficulties before completion. Save as othen\'ise 
expressly provided in the CONTRACf, there shall be no change in the amount payable by the 
EMPLOYER to the CONTRACTOR 

' The CONTRACT comprises the due care and diligent illlYJl&C~~Jlr'l' p~~- fa~{!;i.£ati®..:. 

in~t?l~!:iQJh..COITlRI~jQ!l,-l:t!:f!l!llcrd-3!1~--Qyi!n-_g_JlJ~_JXlainten_ance__J?erigd an_t.f gu~rante~ of the 
WORKS viz. GRAND INDONESIA PROJECT: fiRE ALc\RM SYSTEM ~MiliA &Mall B; 
the provision of all labor, MATERJALS, CONSTRUCTION PL>\NT, TEMPORARY 
WORKS; and the provisions of evel)1hing whether of a temporary or permanent nature and 
which shall be the best of their respecti\·c kinds, required ln and for such de~l&.tl_,__e:;.nr.in!'_~l'iog, 
:ill.P---tili'~ fabrj~tiqn. in~!aJiat~<Ul____,____f9JJIDlt;tion, _ mainty_!)ance-durin!?. tP~m..~in~mmce _pcrio.Q_ anQ 
~tee so far as the necessity for providing the same is specified in or reasonably ro be 
inferred fi·om the COJ'\'TRACT, all to the satisfaction of the ENGINEER 

1l1e E~GlNEER under the CONTRACT, save unless mher.visc replaced by the EMPLOYER 
and notified in writing to the CO".\JTIZ.A.CTOR shall be as follows and v.:ho shall be acting 
through for and on its behalf by Mr. Surodil H DaffiladJl: 

PT Ciota Karva Bumi Indah 
G~d~ni-WTC~1a~g~~Dua': JJ. Mangga Dua Raya, 
Kelurahan Ancol, Jaka!Ta Utara 

Provided a! ways Li;at tbe ENGINEER in exercising his duties pursuant to Clauses 5, 40, 44, 51, 
51, 53, 56, 58, 61, 63, and 65 of the CONDlTIONS OF CONTRACT, shaH seek and 
acknowledge receipt of the EMPLOYER'S approval and written CGnscnt prior to exercising his 
power under the CONTRACT. 

The CONTRACTOR shall commence the WORKS immedlarely and shall pmceed thereto with 
due care and diligence on tht!' date of the LETIER OF fNTENT. ll1e WORKS shall be entirely 
completed at SITE by not later than :i::l_.Q-m!Jer 2@_§__{~re AJ and_ dU!ittluarv ]001 (Si!c~_m 
(here:nafier called the "DATE FOR C0\1PLETIO:"i"). 

However. notwithstanding the DATE FOR COMPLETION. Ihc ENGJNEI~R reserves all rights 
to require for earlier phased comp/elio::l of any pans of the \\'ORKS and tli~ taking over thereto \ 
for EMPLOYER'S other contractors tc proceed with their works. In this tespcc! ill so, rhe i l 
CONTRACTOR shall note and be cic:emed to have accepted that there wouid be other 

/i"""'"' 
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contractors at site carrying om their respective works at the same {[me as the CONTRAC rCJR is 
Cfll'l}'ing out the WORKS. 

1bc CO~TRACrOR shaH a:lso be deemed to have agreed and accepted that li:ne for 
completion is of the essence of the CO"NTR.i\.CT. Therefore, provided always and 
notwlthstandlng the aforesaid bATE FOR COMPLETION, in the event during the progress of 
the WORKS, the ENGINEER shall note that the WORKS are progressing in a manner such that 
the WORKS can nchieveDATE FOR COMPLETION earlier than and in advance ofrhe DATE 
FOR COMPLETION provided he1cin, the f::NGJNEER can in a fair and reasonable manner 
determine and fix DATE FOR COMPLETION carUer than the DATE FOR COMPLETiON as 
provided he1cin and infonn the same to (he CONTRACTOR in \-..;rJting, and the 
CONTRi\CTOR shat! comply and achieve completion by such said revised as if they had been 
the original DATES FOR COMPLETION ns initially provided in the CONTR.ACT. For the 
avoidance of doubt, there shall be no claims for any accclcraLion and rhe like from rhc 
CONTRACTOR and all provisions on liquidated damages under the CONTRACT shall apply 
mutatis mutandis on !he revised DATE FOR C01v1PLET10N. 

·Ibe CONTRAC'T SUM payJblc by the EMPLOYER to the CONTRACTOR subject to the 
CONTRACf shall be United State Doli~_f1LJour Hundred Nineteen Thousan_d __ Thr~~-H~,t.ndrsQ 
and Twenty-~~-;:.:. OnJyLUS$ 419.376'\; excludtng PPn but including PPh and atl other taxes and 
duties; and including overheads and profits, etc. 'l11c breakdown of the total COt\TRACT SUM 
shall be as indicated in the BILL OF QUAi'.'TlTlES. 

Arrjcle S: R~1!V.S and prices to be all inclu~_(y~ 

All rates and prices in the CONTR.A.CT shall remain fixed, firm throughoUT the CO!'\'TRACT 
and shall be inclus:ve of aU ancillary and ether '.vorks. ma~erials a-nd expenditure whcrf:cr 
separately mentioned or described or not 

Anicle 9: Proeress 1:'.?.-Y.Hlents 

Payment under the CONTRACT shall be made as follO\VS. Payment under the CO~TRACT 
shall be made in United State Dollars (USS) only and shall be effected within four (4) weeks of 
the ENGTNEER'S certification. All payments under the CONTRACT shall be subject to PPh: 

(a) an advance payment of ":lO% of the ContracL .. S.9m upon the CONTRACTOR'S 
submission of Advance Pa)'mem Bond {Surety Bond from Reputabl-e Insurance 
Company allmved) of the same amount in the fonnat as shown in Annexures appended 
ro the COl\"DITIOl'\S OF CONTR.A.Cr; and the Perfom1ance Bond of J{l% of tbc 
Con!_t~:!_~t Sum in the format as shown in Anne:xures appended to the CONOITIO!'S OF 
CONTRACT" 

(b) Up to ~9.'Yn of dl.!!.J::ontract Sum shall be paid to the Contractor progressively based on 
the rr:onthly progress of the material delivered to the SfTE as inspected a:1d certified by 
Grand indonesia's Engineer. .~ 

\ 
(c) 25% of the Contract Spm (9r partial conl_@.~L!iUnl) shall be paid to the Contractor after 

Tesring & Commissioning complet!on for each Mall A & Mall B. .--~,,-:; 
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(d) 5% of the Contract Sum shall be withheld by the EMPLOYER as retention money until 
I he completion of rhe Maintenance Period as stated in the Clause 58 of Conditions Of 
Contract. 

The Final Paymem, constituting tile entire unpaid bakmcc of payment due to the 
CONTRACl'OR under the CONTRACT, shall be made by the E!ViPLOYER to the 
CONTRACTOR, three hundred and sixty f'h'e (365) days afier the ENGINEER'S issuance of 
the Final Account Certificate pursuant to Clat1se 58 of the CONDlTlONS OF CONTRACT, 
provided a rccommcndation for the final Paymem would have been issued by the ENGINEER 
subject to all financial and maintenance matters being agreed upon and the CONTRA.CTOR 
submitting lo the E!\4PLOYER writ1cn wai'-'Cr of all liens, demands, claims and the like to the 
approval of the ENGINEER. 

Jfthe CONTRACTOR shall fail to complete the WORKS in accordance with the DATE FOR 
COMPLETION as set ou1 in the CONTRACT or within any earlier da(cs for phased oompletion 
in case of any sub-phasing of the V/ORKS; or wirhin any extensions of time for completion as 
rnay be thereto .approved by the ENGINEER under the CONTRACT, the CONTRACTOR shall 
pay liquidated damages to the EMPLOYER at a rate of.Q.l% of_the CQN1RA_CT~SUM for 
every day delay in achieving the complehon of the WORKS. -

TI1e maximum amount of liquidated damages under the CONTRACT shall be J.O% of__the 
(;O!>.'TR!\CT StJM. 

There shall be no bonus for early completion payable to the CONTR..\CTOR 

Article J~: Comp!iancewirh La;y~)alions 

Na~withstanding any instructions or other directions given by or on behalf of the Eiv1PLOYER 
andfo-r the E:..lGT!'-itER, the WORKS and its preparation and execution shall comply at a!l times 
wirh the laws. regulations and codes of the Republic of Indonesia applicable to the WORKS or 
pans rhereof 

The CONTRACTOR shall submit to the EMPLO'i'ER, a PERFORMA!-JCE BOND in the 
acceptable form of a guarantee as annexed in the CONDITIONS OF CONTRACT, drawn 
through a Bank accep!ab\e to the EMPLOYER for an amount of lQ~<LQ_f tht;: Co!}l@£J Sun} as 
security for due perfonnance by the CONTRACTOR of ea;:;h and every li,q.bili0' and obligation 
owing by the CONTRACTOR to the EMPLOYER, whether cf a contract}.!a! or tortious nruure 
or otherwise. Failure to pravide the PERFOR\1A~CE BO!'\D as required may render tLe "l 
CONTRACT null and '-'Oid whether the AGREEMENT is s1gned or not but '-\h(ch shaH be n 
without prejudice to all nghts of the EMPLOYER to recover all losses and damages arising .M 

fJ_ 
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thereto. All costs and expenses for the PERFOKMA . .NLJ:. UUND u1ctuuJ:1g om may uut ~& 
limited 10 costs of o~nfog the Bon~;t ne:;essar;' extensions thereafter, etc. shall be to the 
account of the CONTR.ACTOR. 

The CONTRACTOR acknowledges and accepts that the EMPLOYER shall have the power at 
any t;mc to engage EMPLOYER'S OTHER CONTRACTORS, JOMPLOYER'S OWN 
FORCES, artisam:, tradesmen or other comracrors a.nd/or permit the engagement of the same by 
occupicfS and/or tenants of the facilities of the PROJECT in the event of completion of any 
section, ph?.se, or sub-phase of the WORKS pursuant to Clause 43 of the C01\'DITIO>JS OF 
CONTRACT, 10 execute works (whelher or not in connection with the \VORKS) 
simultaneously, contemp01aneous!y, sequentially or otherwise with the execution of the 
WORKS. The CONTRACTOR shall not delay nor obsuuct nor interft:fe with them in their 
carrying out of their wofks but shall pennir the SlTE to be so used, provide all reasonable 
facilities for such purposes and shall liaise" work. coordinate, supervise and all of the like with 
them to ensure the smooth construction and completion of the PROJECT to the ENGINEER'S 
satisfacUon. The CO}.;'TRACTOR shall make no claim agains[ the EMPLOYER for extra 
payment or loss or damage in respect of the presence on SITE of or delay or interfcu~nce caused 
by or any act, omission or default on the pan of auy such persons on SJTE. The 
CONTRACTOR shall make good any damage or loss caused to the WORKS. 

The COJ>..lTRACTOR shall be deemed an expert in the WORKS; and shall thereto be 
responsible fur amongst orhers, the engineering of the WORKS; and which shall be~ 

notwithstanding tbe EMPLOYER'S specifications, drawings, details, etc, without prejudice to 
the CONTRACTOR'S engineering responsibilities. 

The CONTRACTOR shall warrant thai he shall exercise all proper skill and care In the 
engineering, carrying oui and completion"" of lhe WORKS as an entire .E!re Alann .. Svstem and 
which shall be fit ar.d suitable for the purposes intended and expected. The WORKS shall for a 
period of at !east one (I) year after certified completion of the WORKS or for any duratiOJ1S in 
accordance with Indonesian statutory requirements, whichever is longer (collectively called the 
"\\larranty Period"); be strucn:rally stable and strong, free from defects, and/or deterioration in 
the WORKS. 

In the evem, the WORKS shall fail to meet the warranted requirements as staled herein during 
the Warrant:' PeJlod, then the CO!\'TRACTOR shall be liable for tbc costs of replacement 
WORKS and/or othc:: rectification as shall be reasonably required by the E~GINEER. For the 
avoidance of doubt, the CONTRACTOR shall not be considered ln default for defects due 
solely to fair wear and tear which are not amibutable in any manner to the CONTRACTOR'S 
default and in vl-'itich event if the EMPLOYER requires replacement, the CONTRACTOR shaH 
supplJ and deliver the required WORKS based on the CONTRACT RATES or based on 
mmually agreed rates esrablished based on fair market prices, 

\ . 
Nmwirhstanding. any obligations and liabilities ofrhe CO:.JTRACTOR which could have comeWr'L 
into effect earlier. the EMPLOYER and the CONTRACTOR shall be deemed to have entered I 
into a valid and binding contract on the dale first mentioned hereinafter and which shall be ~ 

J 
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called tlle '"t:!lect1ve Uatc". 

In consideration of tbc paymems to be made by the EMPLOYER to the CONTRACTOR as 
hereinafter mentioned, the CONTRACTOR hereby covenants with the EMPLOYER to g1ppjy, 
fabri~!l:....!!!;?1~.!l, .. ~Qm.P.!5l~~· maintain during the maintenance P9'i9d and guarantt;.l,'; the WORKS 
in conformity in all respects with the provisions of the CON"TR.r'\CT, 

1l1e EMPLOYER hereby covenants ro pay the CONTRACTOR in consideration of the .$.mmlY,_ 
fabrication, installation. oomjJJYJJQ.n"" maintenance c{llf.i.ug_the maintenance period and guarantee 
of the WORKS the amount prescribed by the CONTRACT. 

IN WITNESS whereof the jl<'lrties hereto have caused thdr duly authorized n::prcscntativcs to 
execute this AGREEMENT and hereunto set their respect1ve hands the day and year first above 
written. 

For and on behalf of 
CONTRACTOR: 
PT lndolok BI~kti Utama /.-

Hindra C. Kurniawan 
President Director 

..lYe 
' 

For and on behatr of 
EMPLOYER: 
PT Grand Indonesia 

Managing Director 

•! 

\ 
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FOR-M OF WARRANTY 

TO: PT GRAND I"'IJO!'.'JiSIA 
Ja!an M H Thamrin No. I, 
Jakarta 10310, Indonesia, 

Re: GRAJ'\1) Il\'JJO!'.'JcSIA PROJECT 
FlRE ALARM SYSTEM- Mall A & Mall B 

Gentlemen, 

In respect of the com;truction of the Grand Indonesia Project {the "Project") at Jalan M H 
Tha1>1dn NQ.,_L__l{:lkarta .1.931()_; and the undertaking of the de.;;iml,_~~£rinll"'--~lillQlv_ 

J!QricatjCm.o....iD.staJ!s!t)O!h_C!)Jnpj_<.;~jQJ1~TI_ru_l]te!]ance -~urinft the maintetH!~_tfrric;.i __ and !!~larant££ 
for the Fire Al?rm Svsiem :-Mall A & Mall B (th~~.fJ for the abovementioned Project; 

We, PT. I.odolok B.akti Utama, in consideration of you, PI Grat)d Jnd.one.sia (the "Employer'') 
<nvarrllng us ibc contract (the "Contract'') for the Works for the abovementioned Project 
irrevocably \Yarrant herein this warranty (the "Warranty") as follows: 

l. We have exercised and 'NiH continue to exercise all proper skill, dil!gco.tce and care in 
De~ne:inc~nfl.:. S.!l___mW~.Farii.ication, Jnstallmion .. Complct~QJJ. M;llntenance during: 
th~ _ _Maint£lli:Yl9.~i9d to!;l Gu,&rant~ of the said Works, and the selection of materials 
and goods thereof so far as the Works have been or will be supplied I installed by us or 
such materials or goods have been or wiH be selected or approved by us. 

2. We will in addition to Gause l hereof comply with and satisfy any pc:fonnance 
specifications and requirements included in or referred to in tbc Con!ract as part of the 
description of the Works to the approval of the Engineer and under the general 
directions of the Engineer or his representative, but such approval given b:: you, your 
agents, advisers or servants shall not relieve us from any of our responsibilities for the 
adequacy, safety and suitability of our fQ.Q-511}-lCtjon~PTT!Pls:tion. maintenance and 
guarantee within the comext and intent of th-e Contract 

3. The Works performed hcreunde; s!·_aJl conform to an the requirentems ofrhe Contracl, 
be and continue thereafter to be s:..tilable for the services and purppscs intended for Fi!:£ 

~ 

\ 
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A lynn Svsl£.!11 and shall be free from construction and material detects:, inherent, lstr:nt 
and/or othervvise; for a period of at least one (l) year after certified completion of the 
\Vorks or for any durations in accordance with lndonesian statutory requirements, 
whichever is longer (collectively called the "Warranty Period"). 

4. Should any of our Works fail or fall to meet any of our undertakings herein this 
Warramy, we shall within rhe rime as shall be specified by the Engineer !hereto, rectify 
and/or replace the defective portion of the work(s), at our own expense, to !he 
sa:isfaction of the Employer and the Engineer. This will not absolve us from being 
subject to actual damages suffered by the Employer or liquidated damages indicated in 
the Contract 

Without prejudice to the aforesaid, if we .shall fail to rectify and/or replace the defective 
portion O[ihe \vork(s) as instr•JCted by the Engineer, we agree \hat the Employer shall be 
entitled to employ any third parr,y to carry out and complete the same and in 
co:Jsequcnce thereto recover (Ill costs, losses and expenses from us. Such rectification 
andfor replacement works by the Employer's third party neccssita[ed due to our defuult 
shall not inva))datc the Warranty and the Warranty herein shall continue to bind us 
unaffected as if the rectification and/or rcptacerncnt works had been carried out and 
completed b)' us. 

5. We also undertake that in the event of ally damage and/or defects to the Works not due 
in its entirety ro our dctiiul~ \ve shall within the time as shall be specifted by the 
Engineer thereto, rectify and/or replace the defective portion of the work(s), to the 
satisfaction of the Employer and the Engineer. Such works shall be measured and valued 
based on equivalent rates in the Contract or pro-rated thereto. In the absence of any 
relevant Contract rates as shall be delcnnined by the Engineer, such works shall be 
measured and valued based on prevaiiing fair market rares as mutually agreed between 
ourselves and the Employer. 

6. Nothing in our Contract is intended to exclude or limit our liability fur breach of our 
warranties as set out herein t:hls Warra~l)'. 

7. We agree rhat the Employer may <'.SSign the benefits of this Warramy 10 any tblrd 
part)-{i~s) as the Employer shall deem necessary and if required by the Employer, we 
shall e-mer into and e;-.:ecme separate agreements to effocr any such assignment 

S. For the avoidance of doubt, all our duties. obligations. responsibilities and liabilities 
towards the Employer herein this Form Of Warramy, shall survive, contir,ue unaffected 
and nor be prejudiced in any manner by any complelion, cessa~ion andlor tem1inmion of 
the ComracL 

\ 
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Save unless other.visc provided, all 
meaning as defined in the Contract 

tenns used herein lhis Warranty shall have the same 

DatGd this 25:~; day of July 2006 

Signature 

Name : Hindra C. Kurniawan 

in tl1e capacity of .7"~~- -~~~- duly authorized to sign contracts for and on behalf of 
PT. lndo!ok Bakti Utama. 

IN THE PRESENCE OF: 
Wimes:s 

Address 

Occupation 

,, 
\ 
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Period of Maintl':nance 

TO 
CONDiTIONS OF CONTRACT 

A -1 

The maximum amount ofiiquida~ 
ted damages for delay under the 
CONTRACT ~hall be 10% of (he 

12 months froon the Ccrtifi;;::ate of 
Practical Completion 

·, 
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CONDITIONS OF CONTRACT 

DEFINITIONS AND INTERPRETATION 

l.l Definition 

In the CON1RACT (as hereinafter defined) !he following words and expressions shall 
have' the meaning hereby assigned to them, except where the context otherwise requires: 

(a) "APPEI\'DIX" means the appendix to these CONDITIONS Of CONTRACT 

(b) 11 APPROVED" or "APPROVAL11 saved un[ess othenvise provided in the 
CONTRACT, means approved or approval in writing by the ENGINEER but which shall 
not relieve the CONTRACTOR of his duties, obligations, responsibilities and liabilities 
under the CON1RACT. 

(c) "BILL OF QUANTITIES" means all bills of quantities referred to in the CONTRACT 
wherein the works described therein are not subject to measurement or recalculation, 
should the actual quantities of the WORKS differ from the same as indicated in the bills 
of quanlitiesj except in regard to variations ordered by the ENGINEER under the 
CONTRACT. Pursuant to !he aforesaid, it is the CONTRACTOR'S responsibility to 
verify the items1 quantities, rates and prices, and no claim for extra costs shall be 
entertained due to error{s), increase of the quantities, and/or items omitied in the 
measurement or mis-description of the WORKS. 

(d) "CONDITIONS OF CONTRACT" means the conditions of contrnct contained in the 
CONTRACT and the supplementary conditions of contract (if any)" 

(e) ''CONSULTAl\IT{S)" means the person or persons, fim1(s) OJ company(ics) employeci 
by the EfvfPLOYER for the architectural and/or engineering design of the PROJECT. 

(f) "CONTRACT" means the documents identified as the Contract Documents in the 
FOIU\1 OF AGREEiv1ENT and ail documents together shall be deemed to form the 
CONTRACT. 

(g) "CONTRACT SUM" means the fixed lump sum named in the EMPLOYER'S 
LErrER OF !NTENT to the CONTRACTOR and/or in the FORM OF AGREEMENT, 
subject to such additions thereto or deductions therefrom as may be made under the 
provisions of the CONTR.A.CT hereinafter contained. 

(h) ''CONTRACTOR" means the person or persons, firm or company idenrifled and 
named in the FORM OF AGREEMENT, whose tender has been accepted by the 
EMPLOYER and includes the CONTRACTOR'S personal represeutative(s), successors 
and assignees as approved b) the EMPLOYER. 

(i) "CONTRACTOR'S FACTORY" means the CONTRACTOR'S land and other places 
"''here the WORKS arc to be fabricated and/or manufactured bj• the CONTRACTOK 

G) ''CONSTRUCTION PLANT" mcins all appliances, plant and equipment or other 
things required for the design and engineering (if any), supply, instaHation, testing, 
commissioning, maintenance and guarantee of the WORKS but does not include 
materials or goods or other things intended to form or be forming part of the 
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CONDITIONS OF CONTRACT 

PERMANENT WORKS. 

(k) "DATE(S) FOR COMPLETION" means the date or dates for the completion of the 
WORKS set out in the LETTER OF INTENT anJ/or FORM OF AGREEMENT and 
which are calculated based on provisions in the APPENDIX1 or tl1e date or dates on which 
such extension or extensions of time (if any) as the CONTRACTOR may be allowed 
under the CONTRACT, shall expire. The latest "DATE FOR COMPLETION'' shall also 
be deemed to be the latest date of the CO!'TRACT PERJOD. 

(I) "DAY" means a calendar day. 

(m) "DRA WING(S)" means all drawings referred to in the CONTRACT and all and any 
modifications thereof or additions thereto as may from time to time be furnished and/or 
APPROVED by the ENGINEER. 

(n) "EMPLOYER" is the party named PT GRAND INDONESIA having its Principal 
Office of Business at Jalan M H Tharnrin No. 1, Jakarta I 0310, Indonesia, represented by 
Mr. Frans H Lauro. Where in the CONTRACT any reference is made to the term 
"Owner'\ such term shall mean and be deemed a reference made to "EiviPLOYER" save 
unless the context shall otherwise require. 

(o) "Elv!PLOYER'S MATERIAL(S)" means all materials, machineries, plants, 
equipments, apparatus, goods and all other things supplied by the E'v!PLOYER and 
which shall be intended lo fonn or be forming part oflhc PERlvfANENT WORKS by the 
CONTRACTOR. 

(p) "EMPLOYER'S OTHER CO!>.'TRACTOR(S)" means the pcrson(s), ftrm(s) or 
company(ies) other than the CONTRACTOR who may be employed by the EMPLOYER 
under separate contracl(s) and be present on tbe SITE or otherwise, to carry out works or 
to supply goods and materials or otherwise pursuant to the PROJECT, simultaneously, 
contemporaneously, sequentially or otherwise with the \VORKS undertaken by the: 
CONTRACTOR and with whom the CONTRACTOR shall pursuant to the CONTRACT 
be required to liaise, work, coordinate, cooperate and all of the like. 

(q) "EMPLOYER'S OWN FORCE(S)" means the person(s), finu(s) or compnny(ies) of 
the EMPLO'lER who will al the discretion of the EMPLOYER be presenl on the SlTE 
or otherwise, to carry out works or to supply goods and materials or otherwise pursuant to 
the PROJECT, simultaneously, contemporaneously, sequentially or otherwise with the 
WORKS undertaken by rhe CONTRACTOR and with whom the CONTRACTOR shall 
pursuant to the CONTRACT be requlred to liaise, vrork, coordinate, cooperate and all of 
the like. 

(r) "ENGINEER" means PT ClPTA KARYA IlU!\11 lNDAH or other engineer 
appointed from time to time by the EMPLOYER and notified in writing to the 
CONTRACTOR to act as ENGINEER for the pUiposes of !he CONTRACT in place of 
tl1e ENGINEER so designated. 

(s) "ENGINEER'S REPRESENTATIVE" means the per:son or persons as may be 
appointed from time to time by the ENGINEER or the EMPLOYER to act as 
ENGINEER'S REPRESENTATIVE for the purposes of the CON11<ACT and whose 
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CONDITIONS OF CONTRACT 

authority is defmed in Sub~Ciause 2.2. 

(t) "FORM OF AGREEMENT'1 means the form of agreement entered into and executed 
by the EMPLOYER and the CONTRACTOR for the CONTRACT, as referred to in 
Sub-Clause 9, L 

(u) "lNSPECTOR" means the ENGfNEER'S authorized representatives assigned to make 
detailed inspections of the performance of the CONTRACT by the CONTRACTOR. 

(v) "INSTRUCTION" means a written order or an informal written I verbal order 
subsequently confinned formally in writing, issued by the ENGINEER to the 
CONTRACTOR requesting work to be performed in accordance with the CONTRACT 
including ali variations or changes that do not involve any adjustment in the basis of 
payment Directives will include order to start, stop and resume work and orders to 
perform work under any contingent item in the CONTRACT, 

(w) "LETTER OF INTENT" means the EMPLOYER'S letter of intent to the 
CONTRACTOR whereby the CONTRACTOR shall upon receipt of the same, be 
immediately bound by the terms and conditions of the CONTRACT. 

(x) ''MA TERlALS" means all materials, machineries, plants. equipments, apparatus, 
goods and all other things supplied by the CONTRACTOR and which are intended to 
form or be forming part of the PERMANENT WORKS. 

(y) "NOTICE TO PROCEED" means written notice from the EMPLOYER or the 
ENGfNEER to the CO'NTR.A..CTOR to proceed \vitb the WORKS, including, where 
applicable the DATE(S) FOR COMPLETION, the date of commencement of the 
CONTRACT, prior to which no WORKS or any part thereof under ihe CONTRACT 
shall be pennitted nor will such be recognized or honored under lhe CONTRACT. The 
NOTICE TO PROCEED may at the discretion ofthc EMPLOYER or the ENGD\I'EER be 
incOJ]Joratcd in the LETTER OF INTENT, 

(z) "PERFOR,\.1ANCE l30't\TO" means the on-demand banker's security furnished by the 
COt--'TRACTOR'S surety in order to guarantee the CONTRACTOR'S pcrfonmmce of 
duties, obligations and responsibilities in accordance with the CONTRACT. 

(aa) ''PERJ.\1AN'ENT WORKS" means all permanent works to be ex~cutcd an.d 
maintained and guaranteed in accordance with the CONTRACT including aU \·ariations. 

(ab) "PROJECT" means the project identified and named in the FORNt OF 
AGREEMENT and where the \YORKS herein this CONTRACT are intended to be part 
thereof 

(ac) "SCOPE OF WORKS" means all the WORKS to be undertaken by the 
CONTRACTOR under the CONTRACT and which shall be inclusive of all ancillary and 
other works whether shown, described or ntentioned or not in the SPECIFICATIONS, 
DRAWINGS, BILL OF QUANTITIES or anywhere in the CONTRACT, which are 
either necessary to carry out and bring to comp[elion the WORKS or which may become 
necessal)' to overcome difficulties to achieve completion of lhe WORKS or which may 
be deemed necessary pursuant to good engineering or construction praclice as shall be 
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CONDITIONS OF CONTRACT 

determined by the ENGINEER. 

(ad) "SITE" means the land and other places where the WORKS are to be executed or 
carried out and any other land(s) and place(s) provided by the E!VTI'LOYER for the 
purposes of the CONTRACT. 

(ae) "SPECIFICATION(S)" means all specifications referred to in the CONTRACT and 
all and any modifications thereof or additions thereto as may from time to time be 
furnished and/or APPROVED by the ENGINEER. 

(af) "TEMPORARY WORK(S)" means all temporary works of every kind required for 
the design and engineering (if any), supply, installation, testing, commissioning, 
maintenance and guarantee of the WORKS. 

(ag) "WORKS" means all works to be performed I provided by the CONTRACTOR 
under the CONTRACT and shall include both the PERMANENT WORKS and 
TEMPORARY WORKS as hereinafter defined by the CONTRACT. 

1.2 Singular and Plural 

Words indicating the singular also include the plural and vice versa where the context 
requires. Any words capitalized shall have the meanings assigned under Sub-Clause 1.1 
and which shall also have similar meanings to the same words but not capitalized if the 
context so reasonably requires. 

1.3 Headin2s or Notes 

The headings and marginal notes in these CONDITIONS OF CONTRACT shall not be 
deemed to be pat1 thereof or be taken into consideration in the inlerprclation or 
construction thereof or of the CONTRACT. 

1.4 Cost 

The word "cost" shall nol include overhead costs and profits whether on or off lhe SITE. 

1.5 Reference to Clause(s) and Sub-Ciause(s) 

Save unless otherwise provided: 

(a) any reference made in these CONDITIONS OF CONTRACT as to any Clause(s) shall 
mean and be deemed to be a reference made to the respective Clause(s) and all the 
respective relevant Sub-Ciause(s) therC'under in these CONDITIONS OF CONTRACT; 
and 

(b) any reference made in these CONDITIONS OF CONTRACT as to any Sub-Clause(s) 
shall mean and be deemed to be a reference made to the specific respective Sub-Clausc(s) 
in these CONDITIONS OF CONTRACT. 
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ENGINEER AND ENGINEER'S REPRESENTATIVE 

2. l Engineer's Power and Dutl~ 

TI1e ENGINEER'S powers and duties arc limited to administration only in 
implementation of his responsibilities under the CONTRACT. Save unless otherwise 
provided in the CONfRACT, the ENGINEER shall have no authority to relieve the 
CONTRACTOR of any of his dutiesl obligations, responsibilities and liabilities under the 
CONTRACT. 

In addition to the powers which are expressly assigned to the EKGINEER in this 
CONTRACT, the ENGINEER shall also have all the powers assigned to the 
ENGINEER'S REPRESENT A T!VE in the CONTRACT. 

Without prejudice to any of the powers and authorities of the ENGINEER vested herein 
the CONTRACT, the ENGINEER may also from time to time in writing delegate to the 
ENGINEER'S REPRESENTATfVE any of the duties, powers and autltorities vested in 
the ENGINEER and the ENGINEER may at any time revoke such delegation. Any such 
delegation or revocation shall be in writing and shall not take eftCct unlit a copy thereof 
has been delivered to the EMPLOYER and the CONTRACTOR. Any written instruction 
or approval given by tlte ENGINEER'S REPRESENTATIVE to the CONTRACTOR 
within the tenus of such delegation, but not otherwise, shaH have the same effect as 
though it had been given by the ENGINEER. Provided always that 

(a) any failure of the ENGfNEER'S ru:;:PRESENTATIVE to approve or disapprove any 
work or materials or otherwise under the CONTRACT shall not prejudice the power of 
Lhe ENGIJ'.IEER thereafter to rilsapprove such work or materials or other.visc and to order 
the pulling down, removal, replacement or breaking up thereof; 

(b) if the CONTRACTOR shall with valid reasons, become dissatisfied by reason of any 
decision of the ENGINEER'S REPRESENTATIVE he shall be emltled to refer the 
matter to the ENGrN"EER, who shall thereupon confim1, reverse or vary such decision. 

rr.:!STRUCTIONS gi,·en by the ENGINEER shall bi! in writing, provided that if for any 
reason the ENGINEER considers it necessary to give any such INSTRUCTIONS orally, 
the CONTRACTOR shall comply with sueh INSTRUCTION. Confirmation in writing 
of such oral INSTRUCTION given by the ENGINEER, whether before or after the 
carrying out of the INSTRUCTION, shall be deemed to be an INSTRUCTiON wi:.hin the 
meaning herein. Provided further that if the CONTRACTOR1 within no later than seven 
(7) days, confinns in \\'riting to the ENGINEER any oral fNSTRUCTlON of the 
ENGINEER and such confinnation is not contradicted in writing within fourteen (14) 
days by the ENGINEER, it shall be deemed to be an JNSTRUCT!OC! of the ENGINEER. 

2.2 Engineer's Representative 

The ENGINEER'S REPRESENTATIVE shall be responsible to the ENGINEER and his 
duties are to watch and supervise the WORKS and to test and examine any materials to 
be used or workmanship employed in connection with the WORKS. 

The ENGINEER'S REPRESE"<TATIVE shall have no authority to relieve the 

Akibat Hukum..., Elly Rahmawaty Anggraini, FH UI, 2008



CONDITIONS OF CONTRACT 

CONTRACTOR of any of his duties, obligations, responsibilities or l.iahilities under the 
CONTRACT nor, except as expressly provided hereunder or elsewhere in the 
CONTRACT, to order any work involving delay or any extra payment by the 
EMPLOYER, nor to make any variation of or in the WORKS. 

2J Engineer's Requirement ofEmplover's Approval 

In exercising his duties pursuant to Clauses 51 40, 44, 51, 52, 53 1 56, 58) 61, 63 and 65 
hereof, the ENGINEER shall seek and acknowledge receipt of the EMPLOYER'S 
approval and written consent prior to exercising his power under this CONTRACT. 

ASSIGNMENT AND SUB-LETTING 

Save unless only with the prior written consent of the EMPLOYER, the CONTRACTOR 
shall not 

(a) assign the CONTRACT in whole or in part thereof, or arty benefit or interest therein 
or thereunder, other than by a charge in favor of the CONlRACTOR'S bankers of any 
monies due or to become due under this CONTRACT; 

(b) make arrangements for the vicarious perfonnancc of any of his duties or functions 
under the CONTR.J\CT by any other person, nor sha!l any receiver or liquidator of the 
CONTRACTOR be entitled to cany out such duties or functions. 

Howe\'er \vlthout prejudice to the aforesaid, the CO:.frRACTOR shall acknmvledge and 
accept that the EivfPLOYER shaH be entitled, at any time, to assign this CONTRACT in 
whole or in part thereof, or any benefit or interest therein or thereunder to any other 
company and/or financial institution. 

ll1e CONTRACTOR shall not sub-let the whole and any part of the WORKS except 
wbcrc otherwise provided by the CONTRACT. The CONTRACTOR shall not sub-let 
any part of the WORKS without the priorwrilten consent of the ENGINEER, which shall 
not be unreasonably \\'ithheld, and such consem, if given, shall not r.-:lieve the 
CO::--JTRACTOR from any duty, obligation, responsibility or liability under tbc 
CONTRACT and the CONTRACTOR shall be responsible for the acts, defaults and 
negligence ofany sub-contractors, his agents, servants or workmen as fully as if they were 
the acts, defaults or negligence of the CONTRACTOR, h~s agems, scn·ants or "orkmen. 
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CONTRACT DOCUMENTS 

5 .I Language and Law 

(a) Languag\' 
The English Language and metric system of weights and measures shall be used in ail 
correspondence and matters relating to the CONTRACT. The CONTRACTOR'S 
representative(s) shaH be able to speak and write in the English Language proficiently and 
fluently so as to be able to make themselves understood ciearly by the EMPLOYER, 
ENGINEER and the ENGINEER'S REPRESENTATIVE, and in return be able to 
understand them clearly. 

(b) )"~w 
The CONTRACT shall be deemed to have been made in and shall be construed according 
to the Laws of Republic of Indonesia. This condition applies to any Local or Foreign 
Contractor who participates in whatever manner in this CONfRACT and consents to be 
issued in any court or tribunal of competent jurisdiction within the Republic of Indonesia 
on any question or matter arising from the documents, award and implementation of the 
CONTRACT. For tllis ptupOse any Office, Agents or Representative(s) of the said 
Foreign Contractor present in the territory of the Republic of Indonesia is authorized to 
(eceive process stunmons on behalf of the Foreign Contractor where notwithstanding any 
restriction or limitation imposed by the said Foreign Contractor upon its Officers, Agents 
or Representative(s). 

Fol:" the avoidance of doubt, in the event any of the provisions of the CONTRACT shall 
be held to be illegal, unenforceable, invalid or the like, such illegality, unenforceabilit)\ 
invalidily and the like shall not affect nor prejudice the CONTRACT as a whole but the 
same to the extent that it shaH be so Hlegal, unenforceab[e, invalid or the like, shall be 
independently severed or severable from the CONTRACT and the other remaining 
provisions thereto or of the CO'KTRACT shall continue unaffected and 'Without any 
prejudice therefor. 

5.2 Tvpe and Extent of Contract 

The CONTRACT comprises the due care and diligent design and engineering (if any), 
supply, instaHation, testing, commissioning, maintenance and guarantee of the WORKS: 
the provisioo of all labor, MATERIALS, CONSTRUCTION PLANT, TEMPORARY 
WORKS; lhe provisioll of everything necessary for the due care and diligent use of and 
incorpo!"ation of the ElvfPLOYER'S MATERIALS into the WORKS; the coordination. 
cooperating and linison with the EMPLOYER'S OTHER CONTRACTORS and the 
EMPLOYER'S OV/l'JFORCES, and the provisions of everything whether of a temporary 
or pe1mancnl nature and which shaH be the best of their respective kinds, required in and 
for such design and engineering (if any). supply, installation, testing, commissioning, 
maintenance and guarantee so far as the necessity for providing the same lS spectfied in or 
reasonably to be inferred from tl1e CONTRACT, all to the satisfaction of the ENGINEER. 

ll1e CONTRACT is a fixed lump sum contract and for the duration oftl1e CONTRACT 
and the CONTRACT PERIOD, the CONTRACT SUM (and all rates and prices therein) 
is and shall remain fixed and firm, and indusive of all ancillary and other works and 
expenditures, whether separately or specifically mentioned or described in (he 
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CONTRACT or not, which are either necessary to carry our and bring to comp1etion the 
WORKS or v.rhich rna}' become necessary to overcome difficulties before compJetion. 
Save as otherwise expressly provided in the CONTRACT, there shall be no change in the 
amount payable by the EMPLOYER to the CONTRACTOR. 

5.3 Documents mutually expltt!).i:iJ.Q!Y 

Save unless otherwise expressly provided, the provisions of the CQ}.,'DITIONS OF 
CONTRA.CT shaH prevail over those of any other documents forming part of the 
CONTRJ\CT. Subject to the foregoing, all documents of the CONTRACT shall be read 
and construed as a whole and no other special priority except that accorded by laws 
governing this CONTRACT as provided in Clause 5.l, shall apply. 

SA Ambiguiti.es or Discreoancies 

Subject always to Clause 5.3. in case of ambiguities or discrepancies or inconsistencies or 
reasonably apparent errors or any of the like between the several documents forming the 
CONTRACT or in any drawings, schedules or other design or constructional data issued 
by the ENG&n:·:ER as to the precise extent or nature of the works to be carried out by the 
CONTRACTOR or otherwise, the CONTRACTOR shall give urgent notice in writing of 
the same with an necessary supporting details not later than three {3) days upon the 
CONTRACTOR'S discovery of any discrepancies. Provided always that such notification 
by the CONTRACTOR and the ENGINEER'S satisfaction that the CONTR!I.CTOR has 
used all reasonable endeavors to mitigate any effects in consequence, shall be a condition 
precedent to any of the CONTRACTOR'S rights which may arise by reason of this 
Sub~Ciause 5.4. 

The ENGINEER shall propose to the EMPLOYER and the CONTRACTOR appropriate 
fNSTRUCTIONS in writing in regard thereto. The EMPLOYER and tbe 
CONTRACTOR shall thereupon, within one {l) \.veek of receipt theH':Of from the 
ENGINEER, infonn the ENGIZ..fEER in writing of any non-acceptance, or disagreement 
with the proposed INSTRUCTION failing which the !NSTRUCTlON shall be deemed 
mutually agreed by the EMPLOYER and the CONTRACTOR and the ENGJ:l'>,'EER shall 
so inslruct the CONTRACTOR. 

6. i Custodv ofDra\vin2:s 

The DRA WIJ\!GS prepared by ihc CONSULTANTS for the WORKS shaH remain in the 
sole custody of the ENG!l\'EER, but two (2) copies thereof shall be furnished to the 
CONTRACTOR free of -charge. The CONTRACTOR shall provide and make at bis own 
expen.se any funher copies required by him. At the completion of the CO?\TRACT (or 
earlier in the event of any lennination of the COi'\TRACT), the CO:--lTRACTOR shall 
retum to the ENGINEER all DRAWINGS provided under the CONTRACT. 

62 One Copy of Drawings to be kepl qn Si.!~ 

One(!) copy of the DRAWINGS, furnished to the CONTRACTOR as aforesatd, shall be 
kept by the CONTRACTOR on SITE and the same shall at all reasonable times be 
available for inspection and use by the ENGINEER and by any other person(s}authorized 
by the ENGINEER in writing. 
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6.3 DisrugtiQn of Progress 

111e CONTRACTOR shall without prejudice to his duties, obligations, responsibilities 
and liabilities under !he CONTRACT, give adequate written notice to the ENGfl','EER 
whenever planning or progress of the WORKS is likely to be delayed or disrupted or 
affected. In the event delay or disruptions to the WORKS may be due lo insufficient 
drawings or delay in the issuance of instructions or approval the CONTRACTOR shall 
immediately serve \vritten notice to the ENGINEER seeking any further drawing or order, 
including a direction. instruction or approvaL 

The VvTitten notice shall include details of the drawings or order required and of why and 
by when it is required and of any delay or disruption likely to be suffered if it is late. The 
ENGINEER on receipt of the written notice shaH issue any further drawings, or order 
including a direction, instroction or approval within a reasonable time. Provided always 
that notwithstanding whatsoever reasons or causes which give rise to delays or disruptions 
to the progress of the WORKS, the CONTRACTOR v.ill not be entitled and shall be 
deemed to have waived all rights as to any costs, compensations or remunerations thereof. 

6.4 Delays (Drawings} 

If, by reason of any failure or inability of the ENGINEER to issue within a time reasonable 
in aU the circumstances any drawing or order including a direction, instruction or approval 
requested by the CONTRACTOR in accordance vvith Sub-Clause 63, the 
CONTRACTOR suffers dday then provided always that notification by the 
CON1RACTOR has been served in accordance with Sub~Clause 63 and the ENGINEER 
is satisfied that the CONTRACTOR has used all reasonable endeavors to mitigate any 
effects in consequence, the ENGfNEER shall take such dday into account in determining 
any extension of time to which the CONTRACTOR is entitled under Clause 44 hereof. 

6.5 .[)rawings. Reports. DocumciH.~ .. ~.~Jbmitted bv the Contractor 

The CONTRACTOR shall himself prepare and submit for the appro\·al of the 
ENGIN'EER, aU dra .. vings, investigation reports and all other documents for the use of the 
WORKS in accordance with lhe requirement of the CONTRACTS. 

7.1 Further Drawings and !J1Slructions 

The ENGINEER shall have the power and authority to supply to the COJ\-TRA.CTOR 
flom time to time, during the progress of the WORKS, such further drawings, 
specifications. and instructions as shall be necessary prepared by the CONSL'L TANTS or 
otherwise, fOr the purpose of the proper and adequate design, constmctlon, completion, 
maintenance and guarantee ofth\! WORKS. The CONTRACTOR shall cany out and be 
bound by the same. 

7.2 Per:u:m.nent Works designed bv Contrat;_tor 

111c CONTRACTOR shall submit the following to tl1e ENGfl','EER for APPROVAL, any 
part(s) of the PERMANENT WORKS designed by the CONTRACTOR "nder the 
CONTRACT: 
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(a) such drawings, specificalions, calculations and other information as shaH be necessary 
to satisfy tl1e ENGINEER as to the suitability and adequacy of the CONTRACTOR'S 
design~ 

(b) all drawings, specifications, calculations and other information related to the erection 
of the WORKS to be carried out at the discrefion of the EMPLOYER by the 
EMPLOYER'S OWN FORCES and/or EMPLOYER'S OTHER CONTRACTORS, as 
shall be necessary to satisfy the ENGINEER: 

(i) as to the suitability and adequacy of the CONTRACTOR'S design for purposes 
of~andlingt erection. installation and the like as part of the PROJECT; and 

(ii) as to the proper integration, interphasing, coordination and the like as part of 
the PROJECT. 

(c) operation and maintenance manuals together with drawings of the PER.rvfANENT 
WORKS as completed, in sufficient detail to enable the EMPLOYER to operate, 
maintain, repair, rectify, dismantle, reassemble and adjust the PE&VI:ANENT WORKS 
incorporating that design. Save unless otherwise decided by the ENGINEER at his 
discretion. the WORKS shall not be considered to be completed for the purposes of taking 
over in accordance wlth Clause 48 hereof until such operation and maintenance manuals, 
together with as-built drawings on completion, have been submitted to and APPROVED 
by the ENGINEER; and 

(d) any other drawings, speciftcations, calcula\ions, information and the like as may be 
reasonably required by the ENGil'-.l£ER 

Without prejudice to the CONTRACTOR'S duties, obligations, responsibilities and 
liabilities insofar as the same relates directly or indirectly lo the design by the 
CONTRACTOR, the design and patent rights and all copyright thereto, shall become the 
propertv of the EMPLOYER upon APPROVAL by the ENGINEER. 

APPROVAL by the ENGll\'EER required under t:J.e CONTRACT, shali not relieve the 
CONTRACTOR of any of his duties, obligations, responsibilities and liabilir!es under the 
CONTRACT. 

7.4 r.~taitttenance of Secrecy 

The CONTRACTOR shall treat the CONTRACT and everything contained therein as 
private and confidential and shall not use the same for any purpOS\! other than for the 
WORKS. In particular, the CONTRACTOR shall at no time without the prior written 
consent of the Elv1PLOYER, disdose or publish any iofonnation, drawings or 
photographs conceming the WORKS or allow the same to come to the kno,vledge and/or 
in the possession of any third party. 
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GENERAL OBLIGATIONS 

8.1 Contractor's General Responsibilities 

The CONTRACTOR shall, subject to the provisions of the CONTRACT and with due 
care and diligence carry out the design and engineering (if any), supply, insutUation, 
testing, commissioning, maintenance and guarantee of the WORKS and pro\'ide all labor, 
including the supeiVision thereof, MATERIALS, CONSTRUCTION PLANT, 
TblviPORARY WORKS and aU other things, whether of a temporary or pennanent 
nature~ and which shall be the best of their respective kinds required in and for the 
WORKS, so far as the necessity for providing the same is specified in or is reasonably to 
be inferred from the CONTRACT, all to the satisfaction of tl1e EMPLOYER and the 
ENGINEER The CONTRACTOR'S obligations as aforesaid shall extend to the use of 
and the incorporation ofEMPLOYER'S MATERIALS into the WORKS, if applicable. 

8.2 Site OpetE_tions and Methods of Construction 

The CONTRACTOR shall, take full responsibility for the adequacy, stabili<y and safety 
of all operations at SITE and/or CONTRACTOR'S FACTORY and methods of 
construction for the WORKS. 

9. l Fonn_of Agreement 

The CONTRACTOR shall when called upon so to do enter into and execute a FORM OF 
AGREEMENT to be p!'"epared and completed by the ENGINEER, in lhc fonn annexed in 
the Tender Documents with such modifications as may be necessary as clecicied by the 
ENGfNEER. 

1 0. l Performance BonQ 

Prior to the fommlization of the CONTRACT but in any case not later than fourteen ( 14) 
days of the date of the LETI'ER OF iNTENT, the CON'lltACTOR shall submit to the 
EMPLOYER~ a PERFOR.\1ANCE B01\ID in the acceptable form of a gllarantte as 
annexed herein lhcse CONDITIONS OF CONTRA<;T, dra:wn through :a Bank acceptable 
to the EMPLOYER for an aGlOi.lnt of ten percent {fOO/o) of the CO?'\TRACT SUM as 
security for due pcrfom1ancc by tbe CONTRACTOR of each and eYery duty. obligation, 
responsibility and !lability owing by the CONTRACTOR lo the EMPLOYER. whether of 
a contractual or tortious nature or otherwise. 

10.2 Fmfeiture ofl:_erfonnance Borgj 

fn the event the CONTRACTOR fads to execute the CONTRACT or to complete the 
WORKS to the satisfaction of the EMPLOYER and the ENGfNEER for wha11.:ver reason 
then the PERI'ORMANCE BOND will be forfeited and become the property of the 
EMPLOYER who may either by itself or appoint and pay others to undertake or finish the 
WORKS or to be otherwise dealt with by the EMPLOYER. The forfeiting of the 
PERfORMANCE BOND shall not prejudice the EMPLOYER'S other rights and claims 
under the CONTRACT and/or the Jaws governing the CONTRACT. 
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10.3 Validity I Release of Performance Bo!!<l 

The PERFORMANCE BOND shall be valid until the expiry of fourteen (14) days after 
the issuance of the Certificate of Practical Completion or the issuance of the last 
Certificate of Practical Completion in the event where more than one {l} Certificate of 
Practical Compietion are to be issued, all pursuant to Clause 48. Subject to the deduction 
of any proper claims by the EMPLOYER, the PERFOfuV!ANCE BOND or recoverable 
balance thereof shall be returned to the CONTRACTOR upon satisfactory pe:rfonnance 
of the whole of the WORKS. 

lOA Cost oO'erfmmanee BoQg 

The cost of the PERFORMANCE BOND shall be at the expense ofthe CONTRACTOR. 
The CONTRACTOR shall submit the PERFORMANCE BOND to the EMPLOYER as 
one of the conditions precedent to claiming any payment under the CONTRACT. 

ll.l Inspectton of Site and Other Factors affecting Tender 

The EMPLOYER shall have only made available to the CONTRACTOR before the 
submission by the CONTRACTOR of his tender, such data on hydrological and 
subsurface conditions as shaH have been obtained by or on behalf of the ElvtPLOYER 
from investigations w\dertaken relevant to the WORKS. The EMPLOYER is not 
responsible for the accuracy and/or completeness of the infonuation, Such information is 
only given as a guide to the CONTRACTOR, and the CONTRACTOR shall be 
responsible for his O\Vn interpretation thereof. 

The CONTRACTOR shall also be deemed to have inspected and examined the SITE and 
its SUITOtmdings and information available in connection therewith, and lo ha\'e satisfied 
himself, before submitting his tender and entering into contract vvitb the EMPLOYER, as 
to; 

(a) the form and nature thereof, including the sub-surface conditions: 

(b) the hydrological and climatic conditions; 

(c) the extent ('.nd nature of evet)'lhil)g necessary for the completion of the WORKS 
thereon the StTE (or for the deli\'ery and unloading thereto tbe SJTE in the eYent WORKS 
are cnrricd out at the CONTRr\CTOR'S FACTORY) and the remedying of any defects 
therein. 

(d) the means of access lO the SITE and the accommodation he may require and. in general, 
shall be deemed to have obtained all necessary inforn1ation, as lo risks, contingencies and 
all other circumstances whl<:h may influence or affec( his tender; and 

(c) the CONTRACTOR shall be deemed to have based his tender on the data made 
available by the EMPLOYER and on his own inspection and examination, all as 
aforementioned~ 

and, jn general, shall be deemed to have obtained ail necessary information, as to risks, 
contingencies and alt odter circumstat1ces which may influence or affect his tender. 
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The CONTRACTOR shall also be deemed to have satisfied himself as regards existing 
roads~ rivers, railways, or other means of communication with and access to the SITE. the 
contours thereof, the risk of injury or damage to property adjacent to the SITE O!' to the 
occupiers of such property, the nature of the materials (whether natural or othenNise) to be 
excavated, the conditions under which the WORKS wiH have to be carried out, the supply 
of and the conditions affecting labor, the facilities for obtaining any things whechcr or not 
for incorporation and generaUy to have obtained his own information on a.H matters 
affecting the execution of the WORKS and the prices tendered therefore. 

No claim by the CONTRACTOR for additional payment will be allowed on U>e ground 
of any misunderstanding or misinterpretation in respect of such matter nor shaH the 
CONTRACTOR be released from any risks or obligations imposed on or undertaken by 
him under the CONTRACT on any such ground or on ground that he did nat or could not 
foresee any matter which might affect or have affected the execution of the WORKS. 

The CONTRACTOR shall be deemed to have satisfied himself before tendering and 
entering into contract with the EMPLOYER. as to the correctness and sufficiency of his 
tender for the WORKS, the CONTRACT SliM and of the rates and prices stated in the 
priced BILL OF QUANTITIES and the Schedule of Rates and Prices, if any, which rates 
and prices shaU 1 except in so far as it is otherv.·ise provided in the CONTRACT, cover all 
his obligations under the CONTRACT and all matters and things necessary for the due 
care and diligent design, engineering, fabrication, supply, storage, delivery, testing, 
maintenance and guarantee of the WORKS and the remedying of any defects therein 
including but not limited to all duties. obligations, responsibilities and !labilities of the 
CONTRACTOR related and as regards to other contmctors on SITE (including but may 
not be limited to EMPLOYER'S OTHER CONTRACTORS and EMPLOYER'S OWN 
FORCES) and the use ofEMPLOYER'S CONSTRUCTION PLANT and EMPLOYER'S 
MO. TERIALS. 

~ 3.1 Works to b_~ to the Satjsfactlon ofEmplover and Enl!lneer 

The CONTRACTOR shall carry out the design and engineering (if any), supply._ 
insmllation, testing, cotnmisslonillg, maintenance and guarantee of the WORKS and 
remedy any defects therein in strict accordance with the CONTRACT and to the 
satisfaction of the E)..1PLOYER and the ENGfl\IEER, and shall comply with a:~d adhere 
strictly to the ENGfNEER'S instructions and directions on any mancr whether m~?m~oned 
in the CONTRACT or not, touching or conceming the WORKS. The CONTRACTOR 
shall take instructions and directions only from the ENGINEER or. subject to the 
limitations referred to in Clause 2 hereof from the ENGrNEER'S REPRESENTATIVE. 

Without prejudice to any provisions in the CONTRACT, if within seven {7) days upon 
issuance of a v.Titten notice from the ENGfl\!'EER or, subject to the limitations referred to 
in Clause 2 hereof, from rhe ENGINEER'S REPRESENTAT[VE requiring the 
CONTRACTOR to comply \Vith instructions and directions and the CONTRACTOR 
fails to do so, the EMPLOYER may by irself or employ other contractors at the 
EMPLOYER1S discre(ion1 to do so under the supervision of the ENGINEER and may 
proceed to deduct a:U costs, expenses and damages of doing so fi-otn the CONTRACTOR 
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from monies due or to be due to the CONTRACTOR under the CONTRACT or 
recoverable as a debt due from the CONTRACTOR to the EMPLOYER, all at tl1c 
discretion oftl1e EMPLOYER 

14.1 Program to be Submitted 

TI1e CONTRACTOR shall submit to the ENGINEER within 2 (two) weeks from date of 
LETTER OF fNTENT, a program fur tl1e WORKS in a form acceptAble to the 
ENGINEER. The CONTRACTOR shall also submit to the ENGlNEER the demiled 
weekly program showing day-to-day operations and plarm.ed manpower loadings for 
major activities. 

The CONTRACTOR shall whenever required by the ENGINEER or the ENGlNEER'S 
REPRESENTATIVE also provide in WTiting for his information a general description of 
the arrangements and methods which the CONTRACTOR proposes to adopt for the 
design and engineering (if any), supply, install, test, commission, maintain and guarantee 
of the WORKS. 

All program and methods of construction) etc shall be subject to the approval of the 
ENGINEER but whose approval shall not prejudice the CONTRACTOR'S duties, 
obligations, responsibilities and liabilities under the COl'H1tACT. There shall be no 
claims for any extension of time for completion nor for any increased costs and expenses 
occasioned by any changes required to the program and/or method of construction as may 
be required by tl1e E.NGINEER. 

14.2 Program to be Furnished 

IC at any time it should appear to the ENGINEER that the actual progress of the WORKS 
does not conform to the approved program referred to in Sub-Clause 14. l, the 
CONTRACTOR shaH produce, at the request of the ENGII\!f.:ER, a re'.'ised program 
showing the modificntlons to the approved program necessary to ensure completion of the 
WORKS within the DATE(S) FOR COMPLETION. 

14.3 Contr:~Y.!Or not relieved of Duties or Re~moos_iQj_litics 

The subrnission to and approval by the ENGfNEER of such program or the submitting of 
such particulars shall not relieve the CONTRACTOR of any of his duties, obligations. 
responsibilities or liabilities under the CO).;TRACT. 

15, l Contractor's SuJ'!erintendence 

The CONTRACTOR shall provide all necessary superintendence during the construction 
of the WORKS and as long thereafter as the ENGINEER may consider necessary for the 
proper fulfilling of the CONTRACTOR'S duties, obligations, responsibilities and 
liabilities under the CONTRACT. 

The CONTRACTOR, or a competent and authorized agent or representative approved of 
in writing by the ENGfNEER, which approva[ may at any time be withdrawn, is to be 
constantly on the WORKS and shall give his whole time to the superintendence of the 
same. If such approval shall be withdrawn by the ENGINEER, the CONTRACTOR shall, 
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as soon as is practicable, having regard to the requirement of replacing him as hereinafter 
mentioned. after receiving written notice of st«:h withdrawal, remove the agent from the 
WORKS and shall not thereafter employ him again on the WORKS in any capacity and 
shall replace him by another agent approved by tl1e ENGINEER" 

Such authotized agent or representative shall receive, on behalf of the CONTRACTOR 
directions and instructions from the ENGfNEER or, subject to the limitations of Clau.sc 
2, from the ENGINEER'S REPRESENTATIVE. 

16.1 Contractor's Employees 

The CONTRACTOR shall provide and employ on the SITE and/or the 
CONTRACTOR'S FACTORY in connection with tl1e execution of the WORKS and the 
remedying of any defects therein during the maintenance and/or guarantee of the 
WORKS: 

{a) only such technical assistants as are skilled and experienced in their respective trades 
and such sub-agents, foremen and leading hands as are competent to give proper 
supervision to the WORKS 1 and 

(b) such skilled, semi-skilled and unsklUed labor as is necessary for the proper and timely 
fulfilling of the CONTRACTOR'S obligations under the CONTRACT" 

All CONTRACTOR'S employees approved by the EMPLOYER I ENGINEER shall not 
be removed from the CONTRACT except only with the 'Written approval of the 
EMPLOYER I ENGINEER; otherwise the ENGINEER may proceed to reduce the 
amount of preliminaries included in the CONTRA._CT SUM. 

16.2 En~:!.incer aJ Libertv to OlJit:ct 

The ENGINEER shall be at liberty to object to and require the CONTRACTOR to 
remoYc forthwith from the WORKS any person employed by the CONTRACTOR who, 
in the opinion of the ENGTNEER, misconducts himself, or is incompetent or negligent in 
the proper performance of his duties, or whose presence on SITE ar.dfor on 
CO'STRACTOR'S FACTORY L' otherwise considered by the ENGINEER to be 
undesirable, and such person shall not be again employed upon the WORKS without the 
written pennission of the ENGINEER. Any person so removed from the WORKS shall 
be replaced as soon ns possible by a competent suhs:itutc approved by the ENGINEER. 

17.1 Sening~out 

The CONTRACTOR shall be responsible for, 

(a) the true and proper sening-oui of lhc WORKS in relation to original points, lines and 
le>·els of reference given by the ENGINEER in \vriting; 

(b} the correctness, subjecl as above mentioned, of the position, levels, dimensions and 
alignment of all parts oftl1e WORKS; and 

(c) the provision of all necessary in.->truments, appliances and labor in connection 
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therewith. 

If, at any time during the progress of the WORKS, any error shal! appear or arise in the 
position~ levels, dimensions or alignment of any part of the \VORKS. the 
CONTRACTOR, on being required so to do by the ENGINEER, shall, at his own oost, 
rectifY such error to the satisfaction of the ENGINEER, tmless such error is based on 
incorrect data supplied in V;'fiting by the ENGINEER and provided always that the 
ENGINEER is satisfied that the CONTRACTOR has mitigated any effects thereto, in 
which case the expense of recticying the same shall be borne by the EMPLOYER. 

The checking of any setting~out or of any line or level by the ENGENEER shaU not in any 
way relieve the CONTRACTOR of hi:s responsibility for the correctness thereof and the 
CONTRACTOR shall carefully protect and preserve all bench-marks, sight-rails, pegs 
and other things used in setting-out the WORKS. 

18.1 Boreholes and Exgloraton' Excavation 

Not Applicable. 

19.1 Safew. Security and Pro~~.9.!!0n of the Environment 

The CONTRACTOR sball, throughout the design and engineering (if any), supply1 

installation, testing, commissioning, maintenance and guarantee of the WORKS in the 
event the same shall be executed on SlTE, and the remedying of any defects therein: 

(a) have full regard for the safety of all entitled to he upon the SITE and keep the SITE and 
the \VORKS in an orderly state appropriate to the avoidance of danger l.O such persons: 
and 

(b) provide and maintain at his own cost lights, guards, fencing. warning signs and 
watching,. when and where ncccssmy or required by the E::-..;GlNEER m by any duly 
constituted authority, for the protection of the \VORKS or for the sa!ely and convenience 
of the public or others; and 

(c) take all rea.sonab~e steps to protecl the environment on and off the SITE and to avoid 
damage or nuisance to persons or to property of the public or others resuhing from 
pollution. noi~c or other cause ansmg as a consequence of the CONTRACTOR'S 
methods of operation. 

Provided always that the principles herein this Sub-Clause 19.1 shall con:inue to apply 
\Yhere applicable in the evem of WORKS carried out at the CONTRACTOR'S 
FACTORY. 

19.2 Contractor's Responsibilities on SafetY"".SecurjJv and Pro£ection of !h~ Environment with 
Other Contractms 

For the avoidance of doubt and without prejudice to any provision in the CONTRACT, 
the CONTRACTOR shall to the extent the WORKS or any part thereof shall he 
perfonned on SITE, acknowledge and accept that tl1e EMPLOYER has engaged and/or 
will engage EMPLOYER'S OTHER CONTRACTORS and EMPLOYER'S OWN 
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FORCES who will be in the occupation of the SITE at the. same time as the 
CONTRACTOR is carrying out his CONTRACT and in this respect, the 
CONTRACTOR shall be required to liaise, work, coordinate, cooperate, supervise and all 
of the like with the same to ensure the compliance of Sub-Clause 19.1. In the: event the 
provisions therein Sub-Clause 19.1 are not complied with, the ENGINEER'S decision as 
to the CONTRACTORtS proportional or entire responsibility and/or accountability 
and/or liability as regards to such said non~compliance shall be final, binding on and 
conclusive against the CONTRACTOR and the CONTRACTOR shall not be entitled to 
make any claim against the EMPLOYER in consequence thereto. 

For the aYoidance of doubt, the principles herein this Sub-Clause 19.2 shall apply and 
continue to bind the CONTRACTOR nohvithstanding that the WORKS are carried out at 
tl1e CONTRACTOR'S FACTORY. 

20.1 Care of Works 

From the commencement of the WORKS until the date stated in the Certificate of 
Practical Completion for the whole of the WORKS pursuant to Sub-Clause 48.1 hereof, 
the CONTRACTOR shall take full responsibility for the care of the WORKS thereof. 

Without prejudice to the aforesaid, if the ENGINEER shall issue a Certificate(s) of 
Practical Completion in respect of any part of the PERMANENT WORKS, the care 
thereof any partofthel'ERMANENTWORKS shall pass onto the EMPLOYER from the 
date(s) stated in the Certificate(s) of Practical Completion provided always that the 
CONTRACTOR shall take full responsibilily for the care of any out.<::tanding works and 
the WORKS or part thereof affected thereon or related thereto, which the 
CO?\TR.A..CTOR has undertaken to finish during the Period of Maintenance until such 
outstanding works are finished. 

20.2 .ResponsibilitY to Rectifv (_ass or Darna2e 

In case any damage, loss or injury shall happen to the WORKS, or to any part thereof. 
from any cause whatsoever, sa\'C and cxcc:plthc excepted risks as defined in Sub~Ciause 
20.4, \\hile lhe CONTRt\CTOR shall be responsible for the care thereof the 
CONTRACTOR shatl, at his own cost, repair and make good the same, so that at 
completion lhe PERMAN'El\T WORKS shaH be in good order and condition and in 
confom1lty in evety respect with the requirements of the CONTRACT and the 
ENGINEER'S instruction, 

20.3 Lgss or Dama2:e d~t; to EmploYer's Risks 

ln the event of any such dnmage, loss or h~ury happening from any of the excepted risks_ 
as des~~rlbed in Sub-Clause 20.4, the CONTRACTOR shall, if and to the exleni: required 
by the ENGINEER repair and make good the same so that at completion the 
PERV1ANENT WORKS shall be in good order and condition and in confonnity in every 
respect ,\-ith the requirements oft he CONTRACT and the ENGINEER'S instruction. ·n,e 
cost for the aforesaid works shall be to the account of the EMPLOYER provided always 
that it shaH be condition pre<:edent thereto that the ENGINEER shall be satisfied that the 
CONTRACTOR has carried out everything reasonably necessary to mitigate any effects 
thereto and V.'ritten notice by the CONTRACTOR has been given to the ENGfNEER not 
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later than seven (7) days from the occurrence of the said excepted risks and the works 
arising thereto are not due nor attributed or attributable to the CONTRACTOR'S default 
in any manner nor arise during any period where the CONTRACTOR is in default. 

The CONTRACTOR shall also be liable for any damage, loss or injury to the WORKS 
occasioned by him in the course of any operations carried out by him for the purpose of 
completing any outstanding work or complying with his obligations under Clause 49 and 
Clause 50. 

20.4 Excepted Risks 

The "excepted risks" are war, hostilities (whether \\<ar be declared or not), invasion, act of 
foreign enernJes. rebellion. revolution, insurrection or military or t1surped power, civH war, 
or disorder~ or ionizing radiations or contamination by radio-activity from any nuclear fuel, 
or from any nuclear waste from the combustion of nudear fuel. 

2l.l Insurance of Works and Employer's Construc~on Plant 

Without limiting the duties, obligations, responsibilities and liabilities of the 
CONTRACTOR under Sub-Clause 20.1 nor limiting any discretion of the 
CONTRACTOR to take up at his own costs and expenses to cover any difference in 
conditions and risks which the CONTRACTOR shall decide as necessary to cover the 
CONTRACTOR'S liabilities under the CONTRACT, the EMPLOYER shall only insofar 
as the \VOR.KS shall be carried out on SlTE, insure for the benefit of and in the joint 
names of the EMPLOYER, the CONTRACTOR, EMPLOYER'S OTHER 
CONTRACTORS, EMPLOYER'S OWN FORCES and any party(ies) which the 
EMPLOYER shall decide to be so insured, and all of their respeclive sub-contractors, 
against loss or damage and in such manner thal the EMPLOYER, the CONTRACTOR 
and all the parties aforementioned and their sub-contractors arc covered for the period 
stipulated in Sub~Oause 20,1 and are covered also during the Period of lviainlcnance for 
loss or damage arising from a cause, occurring prior lo the commencement of the Period 
of Maintenance loss or damage oceasioned by the aforesaid parties. 

(a) The WORKS for the time being execulcd to the CONTRACT SUM or any estimation 
thereof as shall be decided by the C~Gil\'EER, or such additional sums as may be selected 
by the EMPLOYER, together with the MATERJALS and EY!PLOYER'S 1-iATERIALS 
for incorporation in the WORKS at their replacement value. 

21.2 Third Party Insurance 

Without limiting the CONTRACTOR'S duties, obligations, responsibilities and liabilities 
under Sub-Clause 22.1 nor limiting any dis<:retion ofthe CONTRACTOR La take up at his 
own costs and expenses to cover any difference in conditions and risks which the 
CONTRACTOR shall decide as necessary to cover the CONTRACTOR'S liabilities 
under the CONTRACT, the EMPLOYER shall only insofar as <he WORKS shall be 
carried out on SiTE, effect and maintain for the benefit of and in the joint names of the 
EMPLOYER, the CONTRACTOR, EMPLOYER'S OTHER CONTRACTORS, 
EMPLOYER'S OWN FORCES and any party(ies) which the EMPLOYER shall decide 
to be so insured, and their respective sub·contractors, Third Party [nsurance (not including 
Third Patty Motor Insurance) covering the legal liability of the parties for aocidentaJ 
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injury to persons or accidental loss of or damage to property arising Qut of the execution 
of the WORKS. The insurance shall remain in force during the CONTRACT including 
the Period of Maintenance and wiU be for an indemnity of not less than any one 
occurrence (or series of occurrences arising out of one source or original cause). 

2L3 ~hoice ofTenns and Insurers 

The insurance referred to in Suh-CJause 21 .l and Sub-Clause 21 .2 shall be effected with 
an insurer on tenns and conditions at the EMPLOYER'S discretion. The EMPLOYER 
shall, upon the CONTRACTOR'S request, provide the CONTRACTOR with a copy of 
such terms and conditions. The CONTRACTOR shall with all due care and diligence 
conform to the conditions of the ins1.J.f'aflces and aU requirements of the insurers in 
connection with the settlement of claims, the recovery of losses and the prevention of 
accidents and shall beat at the CONTRACTOR'S own costs and expenses the 
consequences. of any failure so to do. The CONTRACTOR shall bear the costs and 
expenses of aH excesses applying under the said policies (insofar as they directly concern 
risks for which the CONTRACTOR is responsible under the CONTRACT). The 
CONTRACTOR shall give immediate written notice to the EMPLOYER (or an 
appointed party) in the event of any loss, damage or liability likely to fonn the subject of 
a claim under the EMPLOYER'S insurances. 

Upon the occurrence of any loss or damage to the WORKS or unfixed MATER1ALS 
and/or EMPLOYER'S MATERIALS prior to completion from any <;:ause whatsoever, the 
CONTRACTOR shall subject to Clat~c 20 and upon the ENGINEER'S instruction. 
proceed immediately to rcsmre, replace or repair the same free-of-charge to the 
EMPLOYER, save only that any monies, if and when received, from the insurance 
pursuant to this Clause shall be paid in the first place to the EMPLO'YER and then 
released to the CONTRACTOR progressively by installments on tl:e interim C<:l1ificat.::s 
of the ENGINEER issued pursuant to Clause 58 in proportion to the extent of the works 
of restoration, replacement or repair but having regard also to any likely short fa!! or deficit 
in insurance monies so paid and to the CONTRACTOR'S obligation as to insurance 
excesses under Sub-Clause 21.3 which shall be to :he CONTRACTOR'S 0\\11 account 
pursuant thereto. 

2 J A Sub-Contractors 

The CONTRACTOR shall insert appropria.tc conditions in bis sub-contracts r.:flecting tbe 
provisions of Clause 21. 

22. I Damage to Persons: and Propertv 

The CONTRACTOR shall. except if and so far as the CONTRACT provides otherwise" 
indemnify the EMPLOYER against ali losses and claims in respect of injury or da.magt to 
any person or material or physical damage to any property whatsoe,·er which may arise 
directly or indirectly out of or in consequence of the construction, completion, 
maintenance and guarantee of the WORKS and against alt claims, proceedings, damages, 
costs, charges and expenses whatsoever in respect thereof or in relation thereto. 

for the avoidance of doubt and without limiting or prejudicing the generality of this 
Sub~Clause 22.1, the aforesaid indemnities given by the CONTRACTOR shall not be 
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defeated or reduced by reason of any negligence or omission of the EMPLOYER or 
ENGINEER or ENGINEER:S REPRESENTATIVE or any of their respective servants or 
agents in failing to supervise or control amongst others, the CONTRACTOR'S site 
operations or methods of working or TEMPORARY \VORKS, or to the use of 
CONSTRUCTION PLANT, or to detect or prevent or remedy defeelive works, or to 
ensure proper performance of any other duties, obligations and responsibilities of the 
CON1K'\CTOR. 

222 lndemnitv by Emglover 

The EMPLOYER shall indemnily the CONTRACTOR against all claims, proceedings, 
damages, costs, charges and expenses in respect of the following matters: 

(a) The right of the EMPLOYER to permit the WORKS or any part thereof to be carried 
out on SITE; and 

(c) Injury or damage to persons or property resulting from any act or neglect of the 
EMPLOYER, hls agents, servants or other contractors, not being employed directly or 
indirectly by the CONTRACTOR, or in respect of any claims, proceedings, damages, 
costs, charges and expenses in respect thereof or in relation thereto or, where the injury or 
damage \Vas contributed to by the CONTRACTOR, his servants or agents, such. part of 
the said injucy or damage as may be just and equitable having regard to the extent of the 
responsibility of the EMPLOYER, his servants or agents or other conlractors for the 
injury or damage. 

23.1 lnsuranc~~jor Vlorks c~Jn:ied out at CQmractor's FactO:!}' and Contra~J.gJ's Motor Thj_~g 
Partv lnsu::ances 

(a) For WORKS being f•bricated and manufactured at the CONTRACTOR'S FACTORY, 
the CONTRACTOR shalt, withou( limiting his duties, obligations, responsibilities and 
liabilities under the CONTRACT effect and maintain for the benefit of and in the joint 
names of the EMPLOYER and the CONTR..t\CTOR and their respective sub-comractors; 

(i) the WORKS upto the CONTRACT SUM; 

(ii) Third Party Insurance (not including Third Party Motor Insurance) covering 
the legal liability of lhc parties for accidental i1\jury to persons or accidental loss 
of or damage to property arising out of the execution of the WORKS: and 

(iii) transit insurances including but not limited lo m;uine cargo insurances and the 
Uke, for the de Every of the WORKS to SITE to cover the value of WORKS for 
each transit and/or deliYery to SITE. 

The aforesaid insurances by the CONTRACTOR shall remam 111 force during the 
CONTRACT including the Period of Maintenance. 

Without prejudice to this Sub-Clause 23.1 (a), the CONTRACTOR'S obligation to insure 
under Sub-Clause 23.1 (a) may at the discretion of the ENGINEER, be considered as 
satisfied if the CONTRACTOR shall have already effected such insurances for the 
CONTRACTOR'S FACTORY and for all delivery of materials and goods therefrom, 
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based on terms and conditions approved by tile ENGINEER but the CONTRACTOR 
shall require such sub-oontraclor(s) to produce, when required, aB Such policies and 
receipts for payment of the current polices. 

(b) The CONTRACTOR shall effect and maintain policies of Motor Insurance in respc<:t 
of all mechanically propelled vehicles used by him and his sub-contractors on pubhc 
highways or SITE access roads or in any circumstances such as to be eligible for 
compulsory Motor Insurance with Third Party limits of: 

(i) Personal injury (lncluding passenger liability) unlimited 

(ii) Property damage- any one accident 

23.2 Authorized Insurers I Joint Insured 

The insurance referred to in Sub~Ciause 23.1 shall be effected with an insurer and on 
terms all to be approved by the EMPLOYER whose approval shali not relieve the 
CO;...TTRACTOR of any ofhis duties, obligalions. responsibilities and liabilities under the 
CONTRACT. and be maintained in full force and effect at all material times. Such 
insurance shall be in the joint names of the CONTRACTOR and the EMPLOYER, and 
shaH inter-alia include all waivers of subrogation against the EMPLOYER, ENGil'i'EER~ 
ENGINEER'S REPRESENTATIVE and all their respective agents, servants and the like. 

The CONTR.'I.CTOR shall, \\·henever required, produce to the ENGINEER, or the 
EMPLO''{ER, tbc polity or policies of insurance and the receipts for current payment of 
premmms. 

23.3 Sub~Contractors Insurances 

Tn respect of the use by sub~contractor(s) of the CONTRACTOR of mechanically 
propelled vehicles, the CONTRACTOR'S obligation lo insure under Sub-Clause 23. J (b) 
and Sub·Clnusc 23.2 shall be satisfied if the snid sub·contractor(s) himself shall have 
effected such insurances but the CONTRACTOR shall require such sub-contractor{s) to 
produce, when required, all such policies and receipts for payrnent of the current polices. 

The EMPLOYER shall nol be liable for or in respect of any damages or compem.<'l:lon 
payable at law in respect or in consequence of any accident or injul)' w any workman or 
other person in the employment of the CONTRACTOR or any sub.comractor(s). sove and 
except an accident or injury directly resulting from any act or default of the EMPLOYER. 
his agent, or servants. 1l1e CONTRACTOR shall indemnify and keep indemnified the 
EMPLOYER against aU such damages and compensation. save and except as aforesaid, 
and against all claims, p~oceedings, damages, costs, charges and expenses whatsoever in 
respect thereof or in relation lhereto. 

24.2 Insurance against Accident or Injury to Workmen 

The CONTRACTOR shall insure against such liability with an insurer and on terms all to 
be approved by the EMPLOYER, which approval shall not be tulieasonably withheld and 

Akibat Hukum..., Elly Rahmawaty Anggraini, FH UI, 2008



CONDITIONS OF CONTRACT 

shatl not relieve the CONTRACTOR of any of his duties, obligations1 responsibilities and 
liabilities under the COJ-..:'TRACT. The aforesaid insurance shall continue during the 
whole of the time that any persons are employed by the CONTRACTOR on the WORKS 
and shaH, when required, produce to the ENGINEER such policy of insurance and the 
receipt for payment of the current premium. Provided always that in respect of any 
persons employed by any sub-contractor(s) of the CONTRACTOR, tlre 
CONTRACTOR'S obligation to insure as aforesaid under this Sub-Clause 24.2 shall be 
satisfied if such sald sub-contcactor{s) shaH have insured against the liability in respect of 
such persons in such manner that the EMPLOYER is indemnified under the policy, but 
the CONTRACTOR shall require such sub-contractor(s) to produce to the ENGfNEER, 
when required, such policy of insurance and the receipt for the payment of tbe current 
premium. 

25.1 RemedvofContractor's Failure to Insure 

If the CONTRACTOR shall fail to effecl and keep in force the insurances referred to in 
Clause 23 and Clause 24, or any other insurances which he may be required 10 effect under 
the terms of the CONTRACT, then and in any such case the EMPLOYER may effect and 
keep in force any such insurances and pay such premium or premiums as may be 
necessary for that purpose and from time to time deduct the amount so paid by the 
El\.1PLOYER as aforesaid from any monies due or which may become due to the 
CONTRACTOR, or recover the same as a debt due from the CONTRACTOR, all at the 
discretion of the EMPLOYER. 

25.2 Notice of Accid~nts 

The CO\\'TRACTOR shall on an urgent basis and in any case not later than tluee (3) days 
from the occurrence of any accident or event \vhich may reasonably be expected to give 
rise to a claim undc:r the insurances pursuant to Clause 21, Clause 23 and Clause 24 give 
notice thereof in writing to the EMPLOYER. and shall also give all notices as may be 
required under la.,vs, bye~!aws, regulation and the like. 

In the event of any workmen or other person employed on the \VORKS or in conjunction 
with the CONTRACT, whether in the employ of the CONTRACTOR or his 
sub-contractors suiTering any personal injury and whether there be a claim for 
compensation or not, nO£ice shall be given by the CONTRACTOR pursuarn to 
Sub-Clause 34.12. 

25.3 Dama2e to PropertY 

In the case of injury or damage caused to property bdonging lo the Elv!PLOYER 
(including but may not be limited to EMPLOYER'S CONSTRUCTION PLANT and/or 
EMPLOYER'S MA TERJALS) or EMPLOYER'S OTHER CONTRACTORS or 
EMPLOYER'S OWN FORCES or any other party(ies) as the ENGINEER may from time 
to time reasonably detennine from any cause whatsoever arising directly or indirectly out 
of or in relation to or in connection with the carrying oul of the WORKS by the 
CONTRACTOR as may be reasonably determined by the ENGfNEER, the cost and 
expense of making good such injury or damage shall be recoverable by the EMPLOYER 
from the CONTRACTOR by deduction from monies due or becoming due to the 
CONTRACTOR or as a debt due by the CONTRACTOR to tlte EMPLOYER, at the 
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discretion of the EMPLOYER notwithstanding tl1at the EMPLOYER may or may not be 
liable at law to the owners of the injury or damage. Provided always that: 

(a) upon such payment or deduction being made, the EMPLOYER shnil where the 
property does not belong to the EMPLOYER, pay over the amount to the mvners of the 
property which has suffered damage or injury and where reasonably possible, furnish to 
or procure for tbe CONTRACTOR such discharge or release as tl1e CONTRACTOR may 
reasonably require; 

(b) if the amount that tJ1e CONTRACTOR is liable to pay has not been ascertained at the 
time any monies payable to the CONTR..1\CTOR are due for release, then the 
EMPLOYER may withhold a sum sufficient in the reasonable opinion of the ENGlNEER 
to cover such liabirity. As soon as the amolUlt payable by the CONTRACTOR has been 
ascertained and deducted from the sum retained, !he balance if any shall be released to the 
CONTRACTOR; and 

(c) nothing herein this Sub~Clause 25.3 sha.U affect in any manner any other remedy at law 
that the owners ofthe property which has suffered damage or injury may have against the 
CONTRACTOR. 

For the avoidance of doubt, the provisions herein this Sub-Clause 25.3 shaH apply mutatis 
mutandis in the event of injury or damage caused to property belonging to the 
CONTRACTOR by EMPLOYER'S OTHER CONTRACTORS or EMPLOYER'S 
OWN FORCES and the ENGINEER'S decision thereto arising shall be final, binding on 
and conclusive against the CONTRACTOR. 

26.1 Giving of Notice and Payment of Fees 

The CONTRACTOR shall give all notices and pay all fees required to be given or paid to 
any National or State Statute, Ordinance, or other Law, or any regulation, or Bye-Laws of 
any local or other duly constituted authority in relation to the WORKS and by the niles 
and regulations of all public bodies but excluding building permits. 

2:6.2 Compliances with Statutes, Ree.ulaticns 

The CONTRACTOR shaH ascertain and confonn in all respects \'--ith tbc provisions or 
any such Statute, Ordinance or Law as aforesaid and the regulations or Bye-Laws of any· 
local or olher duly constituted authmity which may be applicable to the \:VORKS and with 
;;uch rules and regulations of public bodies and companies as aforesaid and shaH keep the 
EMPLOYER indemnified against aH penalties and liability of every kind for breach of 
any such Statule, Ordinance or law, regulation or Bye~ Laws. 

27.1 Fossils. Artifacts 

All fossils, coins, articles of value or antiquity and structures and other remains or (hings 
of geological or archaeological interest discovered on the SITE shall, as between the 
EMPLOYER and the CONTRACTOR, be deemed to be tl1c absolute property of the 
EMPLOYER. The CONTRACTOR shall take reasonable precautions to prevent his 
workmen or any other persons from removing or damaging any such article or thing and 
shaU, immediately upon discovery thereof and before removal, acquaint the ENGINEER 
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of such discovery and carry out the ENGINEER'S instructlons for dea\ing with the same. 

28J Patent Rights and Royalties 

The CONTRACTOR shall save hannless and indemnify the EMPLOYER from and 
against all claims and proceedings for or on account of infringement of any patent rights. 
design lradc-mark or name or other p;-otected rights in respect of the design by the 
CONTRACTOR, CONSTRUCTION PLANT, TEMPORARY WORKS, or 
MATERIALS used for or in connection with the WORKS or any of them and from and 
against all claims, proceedings, damages! costs, charges and expenses whatsoever in 
respect thereof or in relation thereto. 

Save except for the EMPLOYER'S MATERiALS, !he CONTRACTOR shall pay all 
tonnage and other royalties, rent and other payments or compensation, if any, for getting 
stone, sand, gravel, clay or other MA TERlALS required for the WORKS. 

29.1 Interference with Traffic and Adjoinina Properties 

All operations necessary for the deslgn, engineering, fabrication, supply~storage, delivery, 
testing~ maintenance and guarantee of the WORKS including but not limited to any 
remedying of defects therein shaU, so far as compliances with the requirements of the 
CONTRACTS pennits, be carried on so as not to interfere unnecessarily or improperly 
with: 

(a) the convenience of the public including but not limited to occupiers and/or tenants of 
the f.:tcilities of the PROiECT in the event of completion of any section, phose, or 
sub-phase of the WORKS pursuant to Clause 48; and 

(b) the .access to, use and occupation of public or private roads and footpaths to. or of 
propenies whether in the possession of the EMPLOYER or of any other person. 

The CONTRACTOR shall save hannless and indemnif)• the EMPLO'{ER in respect of 
all claims, proceedings, damages, costs, charges and expenses whatsoe .. ·er arising out ot~ 
or in relation to, any such matters insofar as the CONTRACTOR is directly or indirectly 
or othenvisc responsible t:terefor. 

The CONTRACTOR shaU be responsible far the senlement of any complaints, disputes 
and claims caused by the WORKS ft:om persons living nearby to the SlTE. 

30. i Extraordinary Traffic 

The CONTRACTOR shall use every reasonable means to prevent any of the roads, 
highways or bridges communicati!lg with or on the routes to the SITE from being 
damaged or injured by any traffil.: of the CONTRACTOR or any of his sub-contractor(s) 
and, in- pa11icular, shall select routes, choose and use such vehicles as appropriate so that 
any such extraordinary lraffic as will inevitably arise from the moving ofMA TERIALS, 
CONSTRUCTION PLANT or TEMPORARY WORKS from and to the SITE shall be 
limited, as far as reasonably possible, and so that no damage or injury may be oe<:asioned 
to such roads, highways and/or bridges. The CONTRACTOR shall be responsible and 
bear the cost of repair and/or making good of such roads, highways and/or bridges to lhe 
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satisfaction of the relevant Authority(ies) having the control and m~ntenance of such 
roads, highways andior bridges or if the Authority{ies) shall prefer to make good the same 
themselves then U1e CONTRACTOR shall be responsible for all costs and expenses 
imposed d1creto. The CONTRACTOR shall save harmless and indemnity the 
EMPLOYER from and againsl all demands, proceedings, damages, costs, charges and 
expenses whatsoever arising in consequence thereto. 

31.1 Opportunities for Olher Contractors 

The EMPLOYER shall have the power at any time to engage EMPLOYER'S OTHER 
CONTRACTORS, EMPLOYER'S OWN FORCES, artisans, tradesmen or other 
contractors andJor penn it the engagement of the same by occupiers and/or tenants of the 
faciHties of the PROJECT in the event of completion of any sectionj phase. or sub~ phase 
of the WORKS pursuant to Clause 48) to execute works (whether or not in co!lllection 
'kith the WORKS) simultaneously, contemporaneously, sequentially or otherwise with 
the execution of tl1e WORKS. The CONTRACTOR shall not delay nor obstruct nor 
interfere with them in their carrying out of their works but shaH peJ:mit the SITE to be so 
used, provide aU reasonable facilities for such purposes and shaH liaise, work, coordinate, 
supervise and all of the like with them to ensure the smooth construction and completion 
of the PROJECT to the ENGINEER'S satisfaction. The CONTRACTOR shall make no 
claim against the EMPLOYER for extra payment or loss or damage in respect of the 
presence on SITE of or delay or interference caused by or any act, omissi011 or default on 
the part of any such persons on SITE. The CONTRACTOR shall make good any damage 
or loss caused to the WORKS and which shall be subject to the principles provided in 
Sub-Clause 25.3. 

For the avoidance of doubt and without prejudice to any provision in the CONTRACT. 

(a) the principles herein shaH apply and continue to bind the CO'I<TR.<\CTOR 
notwithstanding that the \VORKS are carried out at the CONTRACTOR'S FACTORY: 
and 

(b) the E~GINEER and/or the Eiv1PLOYER and/or any person{s). finns and the like 
authorized by the El\GlNEER and/or the EMPLOYER, shall have all rights of entry into 
the SITE and/or the CONTRACTOR'S FACTORY to carry out any of their duties and 
obligations pursuam to the CONTRACT and the CONTRACTOR shall be deemed to 
have granted ail rights of cntl)' rherelo. 

32.1 Contractor to Keep Site Clear 

During the progress of the WORKS, the CONTRACTOR shall keep the SITE dean and 
reasonably free from all mmecessary obstruction and shaH store or dispose of any 
CONSTRUCTION PLANT and surplus MA TEHJALS and clear away and remove from 
the SITE any wreckage, rubbish or TEMPORARY WORKS no longer required. 

33.1 Clearance of_Site on Compleiion 

On the completion of the WORKS the CONTRACTOR shall clear away and remove 
from the SITE all CONSTRUCTION PLANT, surplus MATERIALS (and 
EMPLOYER'S MATERIALS when so instructed by the ENGINEER), rubbish and 
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TEMPORARY WORKS of every kind, and leave the whole of the SITE and WORKS (or 
any portions of the SITE and WORKS thereof as may be instructed by the ENGINEER) 
dean and in a workmanlike condition to the satisfaction of the ENGfNEER, 

LABOR 

34.1 EneagementofLabor 

The CONTRACTOR shall make his ovm arrangements for the engagement of all labor~ 
local or otherwjse~ and, save insofar as the CONTRACT otherwise provides, for the 
transport. housing, feeding and payments thereof. 

34.2 S.URRIY of Water 

The CONTRACTOR shall provide on the SITE, to the satisfaction of the ENGINEER, an 
adequate supply of potable and other water for the use of the WORKS, the 
CONTRACTOR'S staff and labor. 

34.3 Alcoholic Beverages or Dmgs 

The CONTRACTOR shall not, othen'.<ise than in accordance with the Statutes, 
Ordinances and Government Regulations or Orders for the lime being in force, import, 
selt give. barter or otherwise dispose of any alcoholic beverages or drugs, or permit or 
sufter any such importation, sale, gift, barter or disposal by his sub-contractors, agents or 
employees. 

34.4 Arms and Ammunition 

The CONTRACTOR shall not give, barter or otherwise dispose of to any person, an:..c 
anns or ammunition of any kind or pem1it or suffer tbe same as aforesaid. 

34.5 FesH_Y.~L~gd Religious Customs 

The CONTRACTOR shall in all dealings witb labor in his employment have due regards 
to all recognized festivals, days of rest and religious or other customs of the Republic of 
Indonesia. 

34.6 l;:pidemics 

In the event of any outbreak of iHness of an epidemic nature, lhe CONTRACTOR shall 
comply with and carry out such regulations, orders a::d requirements as may be made by 
the Govenunent, or the local medical or sanitary authorities for the purpose of dealing 
with and overcoming the same. 

34.7 Disorderly Conduct 

The CONTRACTOR shaH at all times take all reasonable precautions to prevenl any 
unlawful, riots or disorderly conduct by or amongst his employees and for the 
preservation of peace and protection of persons and property in the neighborhood of the 
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WORKS against the same. 

34.8 Observance by Sub~Contraclors 

The CONTRACTOR shall be responsible for observance by his sub-contractors of the 
foregoi11g provisions. 

34.9 Other Conditions affectipn: Labor and Usage 

Imported labor shaH comply with the necessary permits and certiftcates in accordance 
with Republic of Indonesia Labor, Health and Transmigration Legislation. AH 
engagement of labor shall be ln compliance with the most recent and updated labor 
regulations in Indonesia as may be issued from time to time by the Department of 
Manpower or other authorities concerned. 

34.!0 First Aid 

The CONTRACTOR shall in the carrying out of the WORKS, be equipped with the 
necessary medical aid to provide first aid to treat smaU cuts, bruises, etc. The 
CONTRACTOR shall also be responsible for the provision of facilities to enable the 
delivery to and the treatment of at a convenient hospital or clinic of medical cases where 
warranted. 

34.11 Sanitation 

The CONTRACTOR shaH provide sufficienl proper and mainlained sanitary equipment 
such as urinal, closets:, etc. to the satisfaction of the ENGINEER. 

ln tbe evem of any \\mkrnen or other person employed on the WORKS or in conjunction 
with the CO>lTRACT, whether in the employ of Lhe CONTRACTOR or h"1s 
sub-contractors shall suffer any personal injury and whether there be a cla!m for 
compensation or not, the CONTRACTOR shall without delay on an immed;ate basis, 
giYe nolicc in \vt'iting of such personal injury to the ENGf.:\..IEER l11e ENGINEER shall 
determine whether notice of injury should be served upon the Insurer. Sboutd the 
EMPLO'(ER agree to the submission of .such claim it shall be submitted by the 
CONTRACTOR in a detailed \\TiUen fonn as required by the EMPLOYER. 

The CONTRACTOR shall, if required by the ENGINEER, deliver to the ENG!l\TEER" 
retum in detail, in such fonn and at st:ch intervals as the ENGINEER may prescribe. 
showing the supervisory staff and the numbers: of the several classes oflabor from time :o 
time employed by the CONTRACTOR on the SITE ad/or the CONTRACTOR'S 
FACTORY and such infonnation in respect of CONSTRUCTlON PLANT and 
MATERIALS as the ENGINEER may require. 
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MATERIALS AND WORKMANSHIP 

36,1 Quality of Materials and Workmanship and Test 

All MATERIALS and workmanship shall be of the best of their respective kinds and 
standards described in the CONTRACT and in accordance with !he ENG£NEER'S 
instructions, and shall be subjected from time to tirne to such tests as the ENGINEER may 
direct at the place of manufacture or fabrication, or on the SITE and/or on the 
CONTRACTOR'S FACTORY or at such ol.her place or places as may be specified in the 
CONTRACT, or at all or any of such places. 

Without prejudice to the generality of the foregoing: 

(a) where and to the extent that APPROVAL of the quality and standards of 
.MA TERlALS is a matter for the opinion of the ENGINEER such quality and standards 
shall be to the satisfaction ofthe b'NGINEER; and 

(b) where and to the extent that no standards of workmanship are described in the 
CONTRACT, worlunanship shall be of the highest standards consistent with and 
appropriate to the prestige of the PROJECT provided that where and to the extent that 
APPROVAL of workmanship is a matter for the opinion of the ENGINEER such 
workmanship shall be to lhc satisfaction of the ENG~f£ER 

The CONTRACTOR shall bear all costs and expenses in the provision of such assistance, 
instruments, machines, labor and materials as are normally required for examining, 
measuring and testir.g any work and the quality, weight or quantity of any of the 
MATERIALS used and shall supply samples of MATERIALS before incorporation in lhe 
WORKS, for testing as may be selected and required by the ENGI!\TEER. 

All samples shall be supplied by the CONTRA.CTOR al his own costs and expenses if the 
supply thereof is dearly inlended by or provided for in the CONTRACT, except in respect 
of EMPLOYER'S MATERIALS. 

The costs and expenses of making any tesl shall be bomc by the CONTRACTOR and 
such costs and expenses shall be deemed to have been included in the CONTRACT SUM 
if such test is clearly intended by or provided for in 1he CONTRACT unless otherwise 
specified and/or particularized in the CONTRACT in sufficient derail to enable the 
CONTRACTOR to price or allow for Lhe same in his tender. 

Where the test indicates that the finished or partially fmished WORKS are Utisatisfaclory 
or is inappropriate for the purposes for which it· was intended to fulfill, then all such 
finished or partially finished WORKS as the case may be, shall be removed and made 
good to the satisfaction of the ENGINEER at the CONTRACTOR'S own costs and 
expenses. 
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36.4 Cost of Tests Not Provided for 

If any test is ordered by the ENGINEER which is either not so intended by or provided for 
under the CONTRACT or not so particularized, then the cost of such test sha1! be borne 
by the CONTRACTOR, if the test shows the workmaoship or MATERIALS not to be in 
accordance with the provisions of the CONTRACT or to the satisfaction of the 
ENGINEER. The CONTRACTOR shall be responsible for making good the defect and 
all subsequent testing, 

37 .l [nspection of Operations 

The ENGINEER, and any person authorized by him, shall at all reasonable times have 
access to tl1e SITE and/or the CONTRACTOR'S FACTORY and to all workshops and 
places where MATERIALS are being manufactured, fabricated, stored, prepared or 
obtained for the WORKS and the CONTRACTOR shatl at his own costs and expenses, 
afford every facility for and every assistance in obtaining the right to such acce.-;s. 

37.2 Inspection and Testing 

The ENGINEER shall be entitled, during manufacture, fabrication, storage or preparation 
to inspect and test the MATERlALS to be supplied under the CONTRACT. If 
MATERIALS are being manufactured, fabricated, stored or prepared in workshops or 
places olltcr than those of the CONTRACTOR, the CONTRACTOR shall obtain at his 
0\\1\ cos(s and expenses, permission for the ENG INtER to carry oul such inspection and 
testing in those workshops or places. Such inspection or testing shall not release the 
CONTRACTOR from any obligation under the CONTRACT. 

37.3 D.<!tes for Inspection and Testing 

The CONTRACTOR shall agree with the ENGINEER on the tim.: and ph.ce for the 
inspection or testing of an:· materials as provided in the CONTRACT The ENGiNEER 
shall give lbc CONTIV\CTOR not less than twcnt)·~four (24) hours cotice of his intention 
to call)· ont the inspection or to attend the tests. 

If the ENGINEER, or his duly authorized represcmatlvC<. docs not attend on the dat~ 
agreed, the CONTRACTOR may, unless othen.\·ise insimcted by tl1e ENGrNEEK 
proceed with the tests, which shall be deemed to h<~.ve been made in the pr~sence of th~ 
ENGINEER. The CONTRACTOR shall forthwith fomard to the ENGINEER dulv 
certified copies of the test readings. lfthe ENGII'.IEER has not attended the tests. he shafl 
accept the said readings as accura.te save unless such tests had been carried om 
notwithstanding the ENGINEER's Instructions othcrwlse and/or the ENGH\EER shall 
have vaHd reasons to question th:;:: accuracy of the 1.est readings. 

37.4 Rejection 

If, at the time and place agreed in accordance with Sub-Clause 37.3, the MATERIALS are 
not ready for inspection or testing or if, a<; a result of the inspection or testing referred to 
in this Clause 37, the ENGINEER detennines that the MATERJALS are defective or 
othrrwise not in accordance with the CONTRACT, the ENGINEER may reject the 
MATER1ALS and shall notifY the COKfRACTOR thereof immediately. The notice shall 
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state the ENGINEER'S objections with reasons. The CONTRACTOR shall then 
promptly make good the defect or ensure that rejected MATERIALS comply wilh the 
CONTRACT. If the ENGINEER so requests, the tests ofrejected MA TERlALS shall be 
made or repeated under the same terms and conditions. 

All costs, expenses and damages incurred by the EMPLOYER by the repetition of the 
tesls shaH, after due consultation with the EMPLOYER and the CONTRACTOR, be 
determined by the ENGINEER and shall be recoverable from the CONTRACTOR by the 
EMPLOYER, and at tlre discretion of lhe EMPLOYER may be deducted from any 
monies due or to become due to the CONlRACTOR or as a debt due from the 
CONTRACTOR to the EMPLOYER, and the ENGINEER shall notifY the 
CONTRACTOR accordingly, with a copy to the EMPLOYER. 

37.5 Independent lnspect!Q.11 

The ENGINEER may delegate inspection and testing ofMA TERlALS to an independent 
inspector. Any such delegalion shall be considered as an assistant of the ENGINEER. 

38.1 Examination of Works before Castivg 

No part of the WORKS shall be cast or put out of view without the approval of the 
ENG]},1lER and the CONTRACTOR shall afford full opportunity for the ENG]},'EER to 
examine and measure any such part of the WORKS which is about to be cast or put out 
of view. The CONTRACTOR shall give notice to the ENG'fl\.'EER whenever any such 
pan of the WORKS is or are ready or about to be ready for examination and the 
ENGINEER shaH, without unreasonable delay, unless he considers it unnecessary and 
advises the CONTRACTOR accordingly, attend for the purpose of examining and 
measuring such part of the WORKS. 

3K2 lincovering and Makin\! Of?cn[nQs_ 

Tbe CONTRACTOR shall uncover any part or parts of the WORKS or rnakc openings in 
or through the same as the ENGINEER may from time to time direct and shall reinstate 
and make good such part or parts to the satisfaction of the ENGINEER. lf any such pa11 
or parts have been cast or put out of view after compliance with the requirement of 
Sub~Ciause 38.1 and are found to be executed in accordance with the CONTRACT, the 
costs of uncovering, making openings in or through, reinstating and making good the 
same shall save unless the ENGINEER shall have valid reasons for instructing thereto, be 
borne by the EMPLOYER but in any other case all cosls and expenses shall be bome by 
the CONTRACTOR. 

39.1 Removal of Improper Work and Materials 

The ENGINEER shall. during the progress of the WORKS, have power <o order in 
writing from time to tirne: 

(a) the removal from the SITE and/or from the CONTRACTOR'S FACTORY, within 
such time or times as may be specified in the order, of any MATERiALS which, in the 
opinion of the ENG]},'EER, are not in accordance with the CONTRACT; 
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(b) the substitutioo of proper and suitable MATERIALS; and, 

(c) the removal and proper re~execulion, notwithstanding any previous test thereof or 
interim payment therefor1 of any work which, in respect of MATERJALS or 
workmanship is not, in the opinion of the ENGINEER, in accordance v.'ith the 
CONTRACT. 

39.2 Default ofContracto.t.in.Qlmpliance 

In case of default on the part of the CON1RACTOR in carrying out such order of the 
ENGINEER under Sub-Clause 39.!, the EMPLOYER shall be entitled to employ and pay 
other persons to carry out the same and aU costs, expenses and damages consequent 
thereon or incidental thereto shall be recoverable from the CONTRACTOR by the 
EMPLOYER as a debt due from the CONTRACTOR to the EMPLOYER, or may be 
deducted by !he EMPLOYER from any monies due or which may become due to the 
CONTRACTOR all at the discretion of the EMPLOYER. 

39.3 In Lieu of Correction of Improper Works and Materials 

In Heu of correcting work not done or ordered to be done in accordance wlth Sub~Ciause 
39.1, the ENGINEER may but shall not be bmmd to allow such work to remain, and in 
such case make such allowance for the difference in value, together with such allowance 
for loss and damage suffered by the EMPLOYER as the ENGINEER may reasonably 
determine. In making such aliowancc, the ENGINEER may be guided, but shall nol be 
bound, by the provisions of Clause 52. Provided that nothing in Clause 39 and nothing 
done or permitted under its provisions shaU relieve the CONTRACTOR from his duties, 
obllgations, responsibilities and liabilities to execute the WORKS in all respects in 
accordance with the provisions of the CONT~A..CT or from the CONTR.i\CTOR'S duties" 
obligations, responsibilities and liabilitles to make good all defects, 

SUSPENSION 

The CONTRACTOR shall, on the \\Titten order of the ENGINEER, suspend the progress 
of the WORKS or any part thereof for such time or times and in such nmnner as the 
ENGrNEER may consider necessary and shaH, during such suspension, properly protect 
and secure the WORKS and the EMPLOYER'S MATERIALS, so far as is necessary in 
the opinion of the ENGP.\'EER. The extra COS( incurred by the cor.rmACTOR tn giving 
effect to the ENGfNEER'S ir.stmct~ons under this. Clause 40 shall be bo:ne and paid by 
the E:OvfPLOYER un\ess such Sllspenslon is: 

(a) otherwise provided fur in the CONTR.A.CT; or 

(b) necessary by reason of some default or breach of the CONTRACT by the 
CONTRACTOR and/or his sub-contractors or agents andfor any other part:y(ies) for 
whom the CONTRACTOR is responsible; or 
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(c) necessary by reason of climatic conditions on the SITE and/or other reasons beyond 
!he reasonable control of the EMPLOYER; or · 

(d) necessary for the proper execution of the WORKS or for the safety ofthe WORKS or 
any part thereof insofar as such necessity does not arise from any act or default by the 
ENGINEER or the EMPLOYER or from any oftl1e excepted risks defined in Sub-Clause 
20.4 hereof. 

Provided that as conditions precedent to any claims hereunder, the CONTRACTOR shall 
not be entitled to raise any claim unless the CONTRACTOR shall: 

(a) give written notice of his intention to claim within fourteen (14) days of the date of the 
ENG1NEER1S written order; 

(b) give full particulars of his claim in writing to the ENGINEER within founeen (14) 
days of cessation of suspension of work; and 

(c) prove to the reasonable satis!ilction of the ENGINEER that the CONTRACTOR has 
used every endeavor to mitigate aU consequences thereto. 

The ENGINEER shall subject always to tl1e EMPLOYER'S approval and the 
CONTRACTOR'S compliance with the aforesaid conditions precedent, settle and 
determine the CONTRACTOR'S claim as shall, in the opinion of the ENGINEER, be fair 
and reasonable. 

40.2 ;>_l:l.~~psionlasting: more than l20 days 

Iftfie progress of the WORKS or any part thereof is suspended on the wTitten order of the 
ENGINEER and if pcnnission to resume \vork is not given by the ENGO\"EER within a 
period of one hundred and twenty (120) days from the date of suspension then, unless 
such suspension is due to reasons under Sub-Clause 40.1, the CONTRACTOR may serve 
a \YTitten notice to the ENGINEER requtring pennission within twenty-eight (2&) days 
from the receipt thereof. to proceed with the WORKS, or that pan thereof in regard to 
which progress is suspended and. if such p<:nnission is not gmntcd wilbin the said time. 
the: CONTRACTOR by fmther written notice so served may, but is not bound to, elect or 
trent the suspension, '"'here it affects part only of the WORKS, as an omission of such part 
Lmder Clause 51, or, where it affects the whole of the WORKS, as an abandorunent of the 
CONTRACT by the Ei\.WLOYER. In the event of such deemed abandonment by the 
EMPLOYER, the CONTRACTOR shall be entitled to be paid in accordance with the 
provisions of the CONTRACT for the works satisfactorily carried om by the 
CONTRACTOR to the saris faction of the ENGINEER. 

COMMENCEMENT TIME AND DELAY 

41.1 Commencement 9f Works 

The CONTRACTOR shall commence the WORKS on the date or dates specified in the 
LEITER OF INTENT for such commencement (which date or dates when so specified 
therein shall be deemed to be NOTICE TO PROCEED) and if there is no such date or 
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dates, then on r<Geipt by the CONTRACfOR of a separate NOTICE .TO PROCEED to 
that effect from the ENGINEER and the CONTRACTOR shall proceed with the same 
with due expedition and without delay in accordance with the CONTRACT and in 
accordance 'Witlt any programme of work provided by the CONTRACTOR pU(SUant to 
Clause 14. 

42.1 Possession of Site and Access th~I.t!_!Q 

Save insofar as the CONTRACT may prescribe: 

u tlte extent of portions of the SITE of which the CONTRACTOR is to be given 
possession from time to time; and 

u the order in which such portions shall be made available to the CONTRACTOR 

and subject to any requirement in the CONTRACT as to the order in which the WORKS 
shall be executed and subject also to the provisions of Sub-Clause 3 L I, the EMPLOYER 
will give to the CONTRACTOR possession of: 

a so much of the SITE; and 

o. such access as, in accordance with the CONTRACT, is to be provided by the 
EMPLOYER 

as may be required to enable the CONTRACTOR to commence and proceed with the 
execution of the WORKS at SITE when the CONTRACTOR becomes evidently read)' to 
carry out the same at SITE, in accordance with the programme refetred to in Clause 14, if 
any, and otherwise in accordance with such reasonable proposals as the- COl\l'"fRACTOR 
shaH, by notice to the ENGINEER with a copy to the EMPLOYER, make. The 
EMPLOYER will, from time to time as the WORKS proceed, give to the 
CO~TRACTOR possession of such funher portions of the SITE as may be required to 
enable the CONTRACTOR to proceed wlth the execution of the WORKS with due 
expedition and without delay in accordance with such programme or proposals, as the 
case may be. 

Provided always that: 

(a) the possession of SITE shaH not be exduslvc to the CONTRACTOR but shall be 
subject also w the possession of the same by EMPLOYER'S OTHER CONTRACTORS. 
EMPLOYER'S 0\VN FORCES and the like provided under the CONTRACT to carry out 
works pursuant to the PROJECT; and 

(b) when the CONTRACTOR is afforded the SITE or portions rhereof pursuant to the 
CONTRACT, no other works andfor services shall be carried oul by the CONTRACTOR 
apart from the WORKS under the CONTRACT. 

42.2 Failme to Give Possession 

'The CONTRACTOR shall give notice in vvriting to the ENGINEER of any intention to 
claim within seven {7) days of any failure Ol\ the part of the EMPLOYER to give 
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possession in accordance with the lenus ofSub~Clause42J. and the giving ofsuch notice 
in writing shall be a condition precedent to the CONTRACTOR'S right to bring any claim 
for any extension of time to which the CONTRACTOR is entitled under Clause 44, The 
CONTRACTOR shall give full particulars of his claim for extension of time in writing to 
the ENGINEER within seven (7) days of the actual possession of SITE provided by the 
EMPLOYER1 and the giving of such notice in \\'riling shall be a further condition 
precedent to the CONTRACTOR'S right to bring any claim tOr extension of time due to 
failure to afford SITE possession. Provided always that the aforesaid conditions 
precedent are absolutely complied "ith by the CONTRACTOR and the ENGINEER is 
satisfied that the CONTRACTOR has used every endeavor to mitigate any effects thereto~ 
the ENGI:NEER shall, after due consultation with tlte EMPLOYER and the 
CONTRACTOR, determine any extension of time to which the CONTR..<\CTOR is 
entitled under Clause 44 hereof and shall notifY the CONTRACTOR accordingly, with a 
copy to the EMPLOYER. 

Save unless as provided herein Sub-Clause 42.2, all provisions for extension of time 
under Clause 44 shall apply for any failure to give possession of SITE under Sub-Clause 
42.2. 

42.3 Wayleavr:;_$ and Facilities 

The CONTRACTOR shall bear aU costs, expenses and charges for special or temporary 
wayleaves required by him in connection with access to the SITE and/or the 
CONTRACTOR'S FACTORY. The CO?;TRACTOR shall also provide at his own costs 
and expenses any additional accommodation 0:1tside the SrfE and/or the 
CONTRACTOR'S FACTORY required by the CONTRACTOR for the purposes of the 
WORKS. 

43,, Time for Completion 

Subject to Sub-Clause 43.2 and Clause 51. tbe WORKS shall be completed by the 
DA TE(S) OF COMPLETION. 

43.2 Phased Comp_!.~tion 

In addilional to any sectional or phased cO!nplction required in the APPENDIX. 
completion of the WORKS may be arranged !nlo separate phases or sub-phases as the 
ENGJNEER mny at his discretion consider desirable or nccl!ssary during the progress of 
WORKS. The apportiorunent of the CONTRACT SUM for each phase or sub-phase of 
the \VORKS shall be fairly detcm1ined by the ENGINEER and the rate of liquidated 
damages shall be dther based on the original rme of liquidated damages at the time of the 
LETTER OF INTENT but to be applied on the apport1oned CONTRACT SUM of the 
said phase or sub-phase of the WORKS or any other nuc of liquidated damages as may be 
fairly decided \Jy the ENGINtER at tbls discretion prm•ided always that the ma..ximum 
amount of liquidated damages shall remain unchanged_ ll1e CONTRACTOR shalt not 
be entitled to make any claims for additional payment arising from such arrangements into 
phases or sub-phases whether by \Vay of variation, acceleration or dislocation or delay or 
loss and expense or damages, and any cost or expense arising from such arrangements is 
deemed to have been included by the COhTTRACTOR in his rates and prices in tbe BILLS 
OF QUANTITIES. 
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44,)- ExterisionofTime for Completion 

TheDA TE(S) OF COMPLETION may as provided in and subject to the requirements of 
Sub-Clause 44.2 be extended and re-calculated by the ENGINEER and who shall notify 
the ElvfPLOYER and the CONTRACTOR accordingly. by such periods oftime and until 
such further date(s) as may reasonably reflect any delay in completion which, 
notwithstanding due diligence and the taking of all reasonable steps by the 
CONTRACTOR to avoid or reduce or mitigate the same, has been caused by the 
following, provided and to the extent that the same is not due to any act, negligence, 
default, omission or breach of contract by the CONTRACTOR or anyone under his 
responsibility including but not limited to any of his subcontractor(s) direct or indirect 
whether in failing to take reasonable steps to protect lhe WORKS or otherwise: 

(a) the amount of extra or additional work; or 

(b) any cause of delay referred to in tl1ese CONDITIONS OF CONTRACT; or 

(c) exceptionally adverse climatic conditions which shaH mean weather conditions 
occurring in excess of the average number of wet days that occurred during the 
corresponding dates of the last five years as recorded by the Meteorological Authority and 
the search fee for the aforesaid records shall be borne by the CONTRACTOR; or 

(d) any specific delay, impediment or prevention by the EMPLOYER not provided for 
under tl1e CONTRACT. 

It shaH be a condition precedent to an extension of time by the ENGINEER under any 
provision of the CONTRACT including Clat1se 44 that the CONTRACTOR shall save 
unless otherwise provided in the CONTRACT, within (wenLywcight (28) days of the event 
or order or instruction relied upon notify the ENGINEER in writing of any event or order 
or instruction which the CONTR.t\CTOR considers entitles the COl\TRACTOR to <tn 
extension of time together with all full and detailed particulars of the same. 

44.3 Notice of Time Extension 

If in -the opinion of the ENGTNEER completion of th.e WORKS or nny section, phase or 
sub-phase thereof was delayed by any of the causes specified in Sub-Clause 44,1. and 
provided that the CONTRACTOR has duly complied with the requiremenL<> of 
SubwClause 44.2, then the ENGINEER shall at the completion of the WORKS or within 
a reasonable time thereafter or at such earlier time as the ENGfNEER may at his 
discr.::tion deem necessary or appropriate, grant an extension of time for the completion 
of the WORKS or any section, phase or sub~phase thereof and notify the EMPLOYER 
and the CONTRACTOR accordingly. Provided always that it-..- the evaluation of any 
extension of time, the ENGINEER shall consider any savings or reduction in time for 
completion of the WORKS or any section, phase or sub-phase thereof by reason of any 
instruction requiring the omission of any WORKS and the like pursuant to Clause 51 
and/or any other reason as the ENGINEER shall decide as fair and reasonabte, 
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44.4 No Claims for Loss and Expense 

Save unless otherwise provided in the CONTRACT, the CONTRACTOR shall not be 
entitled to and is deemed to have waived any claim for loss, expense, costs or damages 
caused by or arising from the causes referred to in Sub-Clause 44.1, and shall also not be 
entitled to and is deemed to have waived any claim for loss, expense, costs or damages 
caused by or arising from any extension of time properly granted under Clause 44. 

44.5 Failure of Delay in Extending 

Any failure or delay in extending the DA TE(S) OF COMPLETION shall not entitle the 
CONTRACTOR to any claim either by way of damages or by way of acceleration or 
dislocation costs or for any other reasons. 

44.6 Delay duri_ng Period of Delay 

For the avoidance of doubt, where the CONTRACTOR has failed to complete the 
WORKS or any section, phase or sub-phase thereofby tire DATE(S) OF COMPLETION 
and the CONTRACTOR continues to carry out the WORKS during the overrun period, 
any delay during the overrun period arising from a cause for which the ENGINEER or lhe 
ENGINEER'S REPRESENTATIVE or the EMPLOYER is responsible, shall not 
invalidate the EMPLOYER'S rlght to liquidated damages and provided that the 
CONTRACTOR has duly compHed with the requirements of Sub-Clause 44.2, such delay 
shaH be taken into account by the ENGINEER in certifying a reasonable extension oftime 
for completion of the WORKS or any section, phase or sub-phase thereof. 

45.1 Worklnri! Hours 

Subject to any provision to the contrary contained in the CONTRACT, none of the 
PER!\1ANENT WORKS shall, save as hereinafter provided, be carried on during the: 
night or on Sundays, or locally recognized equivalent without the petmission in writing 
of the EN GINtER, except when the \vork is unavoidable or absolutely necessary for the 
saving of life or property or for the safety of the WORKS. in which case the 
CONTRACTOR shall immediately advise the ENGINEER. 

Provided always that the pro'visions of this Clause 45.1 shaH not be applicable in the case 
of any \vork which it is customary to carry out by rotary or double shifts. 

46,1 Rate of Progress 

[ffor any reason, the rate of ptogress of the \\.'hole or any pans of the WORKS at any titne. 
in the opinion oft he ENGINEER, is too slow to ensure compldion by the prescribed time 
or extended time for completion, the ENGINEER may so notif)' the CONTllA.CTOR in 
\\Tiling and instruct the CONTRACTOR to take such steps as are necessary and the 
CONTRACTOR shaH comply with said instructions to expedile progress so as to 
complete the WORKS or any section. phase or sub-phase thereof by the prescribed time 
or extended time. The CONTRACTOR shaH infonn the ENGINEER of such proposed 
steps and revise the programme referred to in Clause 14. If, as a result of any notice given 
by the ENGINEER under this Sub-Clause 46. l, the COorfRACTOR shaH seek the 
ENGfi\.TEER'S permission to do any work at night or on Sundays1 or locally recognized 
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days of rest, or their locally recognized equivalent and subject to the compliance with any 
lawsj bye-laws and the like, such permission shall not be unreasonablY withheld. 

Notwithstanding the provisions of this Sub-Clause 46.1 and subject to the compliance 
with any laws, bye-laws and the like, the ENGINEER shaH be empowered to instruct the 
CONTRACTOR in writing to carry out the WORKS or any part thereof at any time lhat 
the ENGfl'..IEER considers necessary owing to the default, negligence, omission or slow 
progress of the CONTRACTOR. 

Provided always that if any steps, taken by the CONTRACTOR in meeting his obhgations 
under this Sub~Clause 46.1, involve the EMPLOYER in any additional costs and 
expenses, such costs and expenses shall, after due consultation with the EMPLOYER artd 
the CONTRACTOR, be determined by the ENGINEER and shall be recoverable from the 
CONTRACTOR by the EMPLOYER, and may be deducted by the EMPLOYER from 
any monies due or becoming due to the CONTRACTOR or as a debt due by the 
CONTRACTOR to the EMPLOYER at the discretion of the EMPLOYER, and the 
ENGINEER shall notify the CONTRACTOR accordingly, witl1 copy to the EMPLOYER. 
The CONTRACTOR shall not be entitled to any additional payment for complying with 
any instruction give in accordance with this Sub~Clause 46.1. 

47 .l Liquidated Damages for Delav 

If the CONTRACTOR shall fail to achieve completion of the WORKS or any section, 
phase or sub-phase thereof by the DATE(S) OF COMPLETION, then the 
CONTRACTOR shall pay liquidated damages to the EMPLOYER calculated at the rate 
as set out in the APPENDIX or otherwise computed based on one tenth percent(Q.l%) of 
the CONTRACT SUM of the respective WORKS or any section, phase or sub-phase per 
day for each day of delay which the re..;;pective WORKS or any section, phase or 
sub-phase thereof shall so remain incomplete until the date of certified completion of the 
WORKS or any section, phase or sub-phase thereof in accordance with Clause 48. 

The maximum amount of d1e total liquidated damages under the CO!\TTRACT shall be 
based on tbe rate as set out in the APPENDIX orothenvise computed based on ten percent 
(10%) of the CONTRACT SUM for the whole WORKS. 

The EMPLOYER may at its discretion, without prejudice to any other method of recoveJ)', 
deduct the amount of such liquidated damages from any monies due or becoming due to 

the CONTRACTOR or recover as a debt due by the CONTRACTOR. The payment or 
deduction of such liquidated damages shall not relieve the CONTRACTOR from his 
duties and responsibilities to complete the WORKS or any section, phase or sub-phase 
thereof, or from any other of his obligations and HabUities under the CONTRACT. 
\Vithout prejudice to this Sub-Clause 47.l, in the event this Clause 47.i ix,...;omes 
inoperable for any reason, tben the E14PLOYER shall be at liberty and be entitled to 
recover all damages for breach of contract which arise from the CONTRACTOR'S failure 
to complete the WORKS or any section, phase or sub-phase thereof or to cany out the -
same with due expedition and \Yithout delay. 

4 7.2 :Reduction of Liquidated Damages 

If, before the time for completion of lhe whole of the WORKS or any section, phase or 
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sub-phase thereof, a Certificate of Practical Completion pursuant to Glause 48 has been 
issued for any part of the WORKS or any part of any section, phase or sub-phase thereof, 
the liquidated damages for delay in completion of the remainder of the WORKS or 
remainder of any section, phase or sub-phase thereof, shall, for any period of delay after 
the date stated in such Certificate of Practical Completion issued pursuant to Clause 48, 
and in the absence of alternative provisions in the CONTRACT, be adjusted in the 
proportion which the value of the part so certified to be practically completed bears to the 
value of the whole of the WORKS or of the whole of any section, phase or sub-phase 
thereof, as applicable. The provisions of this Sub-Clause 47.2 shall only apply to the rate 
of liquidated damages and shall not affect the limit thereof. 

47.3 Bonus for Early Completion 

No bonus for early completion shall be made to the CONTRACTOR. 

PRACTICAL COMPLETION 

48.1 Certification of Practical Completion of Works 

When the whole of the WORKS have been substantially completed, have satisfactorily 
passed any final test that may be prescribed by the CONTRACT and have been delivered 
to the SITE and/or any other destinations as instructed by the ENGll\TEER, the 
CONTRACTOR may give a notice to that effect to the ENGINEER with a copy to the 
EMPLOYER, accompanied by an undertaking to finish with due expedition and without 
delay any outstanding work during the Period of Maintenance. Such notice and 
undertaking shall be in writing and shall be deemed to be a request by the 
CONTRACTOR for the ENGINEER to issue a Certificate of Practical Completion in 
respect of the WORKS. 

The ENGINEER may, within twenty-one (21) days of the date of deliYery of the 
CONTRACTOR'S notice, either: 

(a) issue to the CONTRACTOR, with a copy to the EMPLOYER, a Certificate of 
Practical Completion, stating the date(s) on which, in his opinion, the WORKS were 
substantially completed in accordance with the CONTRACT; or 

(b) give instructions in \Hiting to the CO~TRACTOR specifying all the \\·ork \\"hich, in 
the ENGINEER'S opinion, requires to be done by the CONTRACTOR before the issue 
of such Certificate. The ENGINEER shall also notify the CONTRACTOR of any defects 
in the WORKS affecting substantial completion that may appear after such instructions 
and before completion of the WORKS specified lhcrein. The ENGINEER may then issue 
such Certificate of Practical Completion within twcnty"eight (28) days of completion, to 
lhe salisfaction of the ENGINEER, ofthe works so specified and making good any defects 
so notified. 

48.2 Certification of Practical Completion by Stages 

Similarly, in accordance with the procedure set out in Sub-Clause 48.1, the 
CONTRACTOR may request and the ENGINEER may issue a Certificate of Practical 
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Completion in respect of: 

(a) any section, phase or sub-phase thereof the WORKS in respect of which a separate 
time for completion is provided in the CONTRACT and/or the same thereof in respect of 
which a separate time for completion is provided pursuant to Sub-Clause 43,2, subject to 
the same having been completed to the satisfaction ofthe ENGINEER and handed over to 
the EMPLOYER; or 

(b) any substantial part offr1e WORKS or any section, phase or sub~phase thereof which 
has been both comp~eted to the satisfaction of the ENGINEER and, other\vise than as 
provided for in the CONTRACT, occupied or used by the EMPLOYER; or 

(c) any part of the WORKS or any section, phase or sub-phase thereof which the 
EMPLOYER has elected to occupy or use prior to completion (where such prior 
occupation or use is not provided for in the CONTRACT or has not been agreed by the 
CONTRACTOR as a temporary measure). 

48.3 Substantia{ Completion of Parts 

If any part of the WORKS or part of any section, phase or sub-phase thereof shall have 
been substantially completed and shall have satisfactorily passed any finat test that may 
be prescribed by the COmRACT, the ENGINEER may issue a Certificate of Practical 
Completion in respect of that part of the WORKS or that part of any seciion, phase or 
sub-phase thereof before completion of the whole of the \VORKS or the whole of any 
section, phase or sub-phase thereof and, upon the issue of such Cenificate, the 
CONTRACTOR shall be deemed to have undertaken to complete with due expedition 
and without delay any outstanding work in that part of the WORKS or that part of any 
section, phase: or sub~phase thereof during the Period of Maintenance. 

48.4 Surfa.ces requiring Reinstatement 

Provided al·ways that a Certificate of Practical Completion given in respecl of any section, 
phase or sub-phase thereof the WORKS before completion of the \\'hole of the WORKS 
shall not be deemed to certifY completion of any ground or surfaces requiring 
reinstatement, unless such Certificate shall expressly state so. 

4Sj Provisional Certificate ofPractical Completion 

Jf the ENGINEER is of the opinion that the WORKS or any section, phase or sub-phase 
thereof is substantially completed, but not fully ready for handing O\·er to the 
EMPLOYER, he may at his discretion issue a Provisional Cenifu:ate of Practical 
Completion for the same pending the issuance of the Certificate of Practical Comrtetion 
at a later date. A Provisional Certificate of Practical Completion sha.il release lhe 
CONTR.t...CTOR from liability for liquidated damages for and only for the respective 
WORKS or any section, phase or sub-phase thereof where the Provisional Cenificale of 
Practical Completion was issued but shall not affect any of the CO:i'fiRACTOR'S other 
duties, obligations, responsibilities and liabilities under the CONTRACT, and pcJ•ding 
issuance of the Certificate of Practical Completion, the CONTRACTOR shall continue to 
protect such WORKS or any section. phase or sub-phase thereof and maintain any bonds~ 
indemnities and insurances taken up by the CONTRACTOR under the CONTRACT. 
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The Period of Maintenance shall not commence until the date(s) shown in the Certificate 
ofPractical Completion. 

MAINTENANCE AND DEFECI'S 

49.1 Definition of Period of Maintenance 

In these COND!T!ONS OF CONTRACT the expression "Period of Maintenance" shall 
mean the period of maintenance named ln the APPENDIX, calculated from: 

(a) the dale of Practical Completion of the WORKS, certified by the ENGINEER in 
accordance with Clause 48 hereof, or 

(b) in the event of more than one certificate having been issued by the ENGINEER under 
Clause 48 hereof, the respective dates so certified 

and in relation to the Period of Maintenance the expression "WORKS" shall be construed 
accordingly. 

49.2 Execution o(Work of Repair 

To the intent that the WORKS shalt, at or as soon as practicable afie:r the expiration of the 
Period of Maintenance, be delivered lO the EMPLOYER in the condition required by the 
CONTRACT and shall be as good order and condilion (fair \Vear and tear excepted) as 
they were at the commencement of the Period of Maintenance, to the satisfaction of the 
ENGINEER, the CONTRACTOR shall: 

(a) complete the work, if any, outstanding on tbe date stated in the Certificate of Practical 
Completion under Clause 48 hereof as soon as practicable afier such date; and 

(b) execute all such work of repair, amendment, reconstruction" rectification and making 
good defects, imperfections, shrinkages or other faults as may be required of the 
CONTRACTOR in writing by the ENGG\tER during the Period of Maintenance, or 
wnhin fom1een 04) days after its expiration, as a result of an inspection mad:! by or on 
behalf of the ENGINEER prior to its expiration. 

493 Period ofMaintcnancr; for Work of Repair 

Provided always that all such work of repair, amendment, reconstruction, rectltlcation and 
making good defects, imperfections, shrinkages or other faullS carried out by the 
CONTR.A.CTOR under the CONTRACT shall be further subject to another Period of 
Maintenance subsequent to their completion and such obligations of the CONTRACTOR 
shaH be without prejudice to the duties, obligations, responsibilities and liabilities of the 
CONTRACTOR notwithstanding the issuance of Malntenance Certificate under the 
CONTRACT. 

49.4 Cost ofRemcdying Defects 

All works refen-ed to in Sub-Clause 49.2 (b) shall be executed by the CONTRACTOR at 
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his own cost if the necessity thereof is, in the opinion of the ENGINEER, due to: 

(a) the use of materials or workmanship not in accordance with the CONTRACT; or 

(b) any fault ln such design of the WORKS; or 

(c) the neglect or failure on L~e part of the CONTRACTOR to comply with any duties, 
obligations, responsibilities expressed or implied, on the CONTRACTOR'S part under 
the CONTRACT. 

If, in the opinion of the ENG!:N'EER, such necessity is due to any other cause not directly 
or indirectly due to the CONTRACTOR'S defuult, he shall determine an addition to the 
CONTRACT SUM in accordance with Clause 52 hereof and shall notifY the 
CONTRACTOR accordingly, with a copy to the EMPLOYER. 

49.5 Remedv on Contractor's Failure to Cgtrry .. 9Ut Work Required 

Jf the CONTRACTOR shall fail to do any such work as aforesaid required by the 
ENGINEER, Ute EMPLOYER shall be entitled to employ and pay other persons to carry 
out the same and if such work is work which, in the opinion of the ENGINEER, the 
CONTR.4.CTOR was liable to do at tl1e CONTRACTOR'S own costs and expenses under 
the CONTRACT, then aU costs, losses and expenses consequent thereon or incidental 
thereto shall be recoverable from the CONTRACTOR as a debt due to the EMPLOYER~ 
or deducted by the ENlPLOYER from any monies due or which may become due to the 
CO:\TRACTOR, all at the discretion of the EMPLOYER 

50.1 Contractor to Search 

The CONTRACTOR shall, if required b)• the ENGrl\<EER in writing, search under the 
directions of the ENGINEER for the <:ause of any defect, in1perfection or fault appearing 
during the progress of the \VORKS or jn the Period. of Maintenance, Unless such defect, 
imperfection or fauh shall be one for which the CONTRACTOR is liable under the 
CONTRACT. the cost of the: work carried out by the CONTRACTOR in searching as 
aforesaid shall be borne by lhe EMPLOYER. If such defect, imperfection or fault shall 
be one for \\'hich the CONTRACTOR is liable as aforesaid, the cost of the work carried 
out in searching as aforesaid shaU be home by the CONTRACTOR and he shall in such 
case repair, rectify and make good such defect, imperfection or fault at the 
CONTRACTOR'S own costs and expenses in accordance with the proYisions of Clause 
49 hereof. 

The ENGfNEER may at his discre1ion and after giYing reasonable notice in \"\Titing to lhe 
CONTRACTOR allow the ElviPLOYER by his o-..vn workmen or by other comractors to 
carry out the search as aforesaid and if such work (including any repairs, rectification and 
making good of work) is work which the CONTRACTOR would haYe been required to 
carry out at the CONTRACTOR'S own costs and expenses, the EMPLOYER shall be 
entitled to recover from the CONTRACTOR tbe costs and expenses incurred in 
connection therewith. The CONTRACTOR shall not have any claims against the 
EMPLOYER for extra payment or loss or damage (including loss of profit) in respect of 
work undertaken by other contractors under this Sub-Clause 50.1 or the presence on SITE 
of or delay or interference caused by or an act, omission or default on the part of any such 
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other contractors. The CONTRACTOR shall make good any damage or loss caused to 
the WORKS by any such other contractor and the CONTRACTOR'S responsibilities 
under Clause 20 and Clause 22 shall not be affected by any act, omission or default of any 
such contractor. 

50.2 In Lieu of Rectification 

In lieu of correcting wurk not done or ordered to be done in accordance with Clause 49, 
the ENGINEER may but shall not be bound to allow such work to remain 1 and in such 
case make such allowance for the difference in value, together with such atlowance for 
loss and damage suffered by the EMPLOYER as the ENGINEER may reasonably 
determine. In making such aUowance, the ENGINEER may be guided, but shall not be 
bound, by the provisions of Clause 52. Provided that nothing in this Sub.Clause 50.2 and 
nothing done or pennitted under its provisions shall relieve the CONTRACTOR from his 
duties, obligations, responsibilities and liabilities to execute the WORKS JnaU respects in 
accordance with the provisions of the CONTRACT or from the CONTRACTOR'S duties, 
obligations, responsibilities and liabilities to make good all defects. 

ALTERATIONS, ADDITIONS AND OMISSIONS 

5i.\ Variations 

The ENGfl\'EER shall make any variation of the form, quality or quantity of the WORKS 
or any part thereof that may, in his opinion, be necessary and for that purpose, or if for any 
other reason it shall, in his opinion. be desirable, he shall. subject to the prior approval by 
the EMPLOYER, have the po·wer to order the CONTRACTOR to do and the 
CONTRi\CTOR shall do any of the following: 

(a} increase or decrease the quantity of any work andlor MATER1ALS included in lhe 
CONTRACT; 

(b) omit or reduce nny such work andJor MATER1ALS; 

(c) change the character or quality or kind of any such work and/or MATERJALS; 

(d) execute additional work andlor MATERIALS o[ any kind necessary for th~ 

completion of the WORKS; 

(e) change the levels, lines, position and dimensions of any part of the WORKS: and 

(i) any other changes in the original contract intention as deduced from the CONTRACT 
as o whole describing or defining the WORKS as shall be deemed necessary by the 
ENGINEER. 

Provided always that: 

{i) no such variation shall in any way vitiate or invalidate the CONTRACT,. but the value, 
if any. of all such variations, shall be taken into account in ascertaining the amount to be 
added or omitted from the CONTRACT SUM. Notwithstanding the aforesaid and for the 
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avoidance of doubt, the ENGINEER will not value for additional payment any work 
necessary for completion of the CONTRACT, if such work is expressly included in or 
reasonably inferable from the CONTRACT and/or are works which are either necessary 
to <:o::nplete the WORKS or which become necessary to overcome difficulties before 
completion. Further and for the avoidance of doubt, ENGINEER'S required changes to 
any specified sequence or timing of construction of any part of the WORKS and/or the 
supply of any MATERJALS so long as they are necessar}' for the proper progress of the 
Project as a whole as detennined by the ENGINEER, shall also not be considered as 
variation for any additional payment to the CONTRACTOR; and 

(ii) in the event of omission of WORKS, the ENGINEER shall be entitled to consider any 
savings or reduction in time for completion of the WORKS or any section, phase or 
sub-phase thereof and make the necessary adjustments in the DATE(S) FOR 
COMPLETION as the ENGINEER shall decide as fair and reasonable and shall thereon 
notify the EMPLOYER and the CONTRACTOR Further and for the avoidance of doubt, 
there shall be no claims by the CONTRACTOR for any loss of profit and the Jike on any 
omitted pact of the WORKS by reason of any acceleration, dislocation or otherwise of the 
CONTRACT. 

51.2 Orders for Vari.~tions.Jp be in \Vritin!! 

No such variations shall be made by the CONTRACTOR without an order in writing of 
the ENGI"Z'EER. Provided that if for any reason the ENGINEER shall consider it 
desirable to give any such order verbally, the CONTRACTOR shall comply with such 
order and any confltmation in writing of such verbal order given by lhe ENGINEER, 
whether before or after the carrying out of the order, shall be deemed to be an order in 
writing within the meaning of th.is Clause 5 L Provided further that if the 
CONTRACTOR shall \Vithin seven (7) days confirm in \:vriting to the ENGINEER and 
such confirmation shall not be contradicted in \\Titing '>Vithin fourteen (14} days by the 
ENGINEER, it shall be deemed to be an order in \\Titing hy the ENGll\.TEER. 

52.1 Valuation of Variations 

All variations referred to in Clause 51 shall be valued at the rates and prices set-out in the 
CONTRACT or at analogous or pro-rated rates thereto if in the opinion of the 
ENGINEER, the same shall be applicable. 

If the CONTRACT does not contain rates or prices applicable to the variations nor could 
any rates thereto be used as analogous or pro-rated rates in the opinion of lhe ENGINEER, 
then the following method(s) shall be used to vaiue the variations: 

(a) Do.)"rvork rates as set out in the CONTRACT; or 

(b) Rates or prices to be agreed upon betw·een the ENG£NEER and the CONTRACTOR, 
Provided always that agreement shall not be with-held in the event such raies or prices 

reflect fui r market rates or prices. in the event of disagreement, the ENGINEER shall fix 
such rates or prices as shall, in his opinion, be reasonable and proper and his decision shall 
be fmal, binding on and conclusive against the CON1RACTOR. 

Until such time as the rates or prices are agreed or fixed, the ENGINEER shall detennine 
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provisional rates or prices to enable on-account payments to be included in certificates 
issued in accordance with Clause 5& hereof. 

52.2 Power of Engineer to Fix Rates. 

Provided that if the nature or amount of any variations relative to the nature or amount of 
the whole of the WORKS or any section, phase or sub-phase thereof shall be such that, in 
the opinion of the ENGit•n:.::ER, the rate or price contained in the CONTRACT for any 
item of the works is~ by reason of such variations. rendered inappropriate or inapplicable, 
then a suitable rate or price shall be agreed upon between the ENGINEER and the 
CONTRACTOR. 

In tl1e event of disagreement the ENGINEER shall, with the EMPLOYER'S approval, ftx 
such other rates or prices as shall, in his opinion1 be reasonable and proper having regard 
to the circumstances. Until such time as the rates or prices are agreed or fixed, the 
ENGINEER shall detennine provisional rates or prices to enable on-account payments to 
be included in certificates issued in accordance with Clause 5&. 

Provided always that it shall be a condition precedent and that no claims for additional 
payment under the variations instructed to be done by the bNGINEER pursuant to Clause 
51 shall be considered unless written no lice shall have been given by the CONTRACTOR 
to the ENGINEER of his intention to claim extra payment either within founeen ( 14) days 
of the date of tl1c ENGrNEER'S instruction for variation or before the CONTRACTOR'S 
commencement of the variation whichever is earlier. 

The ENGINEER may, if in his opinion it is necessary or desirable, order in writing tbat 
any additional or substituted work shall be executed on a day;.vork basis, The 
CONTRACTOR shall comply wilh such instruction and shall then be paid for such work 
under the conditions set out in the Daywork Schedule included in the CONTRACT and 
at the rates and prices affixed thereto. 

The CONTRACTOR shaU furnish to the ENGfNEER such receipts or other vouchers as 
may be necessary to prove the amounts paid and, before ordering materials, shall submit 
to the ENGINEER quotations for the same for his approvaL 

In respect of such of the works executed on a daywork basis, the CONTRACTOR shalL 
during the continuance of such work, deliver each day to the ENGrNEE.R an exact list in 
duplicate of the names, occupation and time of all workmen employed on such work and 
a stalement, also in duplicate, showing the description and quantity of an malerials and 
CONSTRUCTION PLANT used thereon or therefor other than CONSTRUCTION 
PLANT which is included in the percentage addition in accordance vv:ith such Daywork 
Schedule, One copy of each list and statement will, if correct, and when agreed, be signed 
by the ENGINEER and returned to the CONTRACTOR-

At tl1e end of each month the CONTRACTOR shall deliver to the ENGrNEER a priced 
statement of the labor, materials and CONSTRUCTION PLANT (except as aforesaid) 
used. The CONTRACTOR's compliance with such continuing obligations shall be 
condition precedent to the CONTRACTOR's claim hereinunder and who shaH not be 
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entitled to any payment unless such lists and statements have been fully and punctually 
rendered. 

52 A Va.rialion Worki by Other Contractors 

The EMPLOYER may engage other contractors including but may not be limited to 
EMPWYER'S OTHER CONTRACTORS and/or EMPLOYER'S 0\\IN FORCES to 
carry out work to be incorporated in the WORKS in any of the following cases: 

(a) if in the opinion of the ENGINEER, the CONTRACTOR is unable to provide the 
necessary expertise to carry out such \'.'Qrk; 

(b) if such work involve work, materials or goods and! or tb,e use of specialized plant and 
equipment that can be undertaken or supplied only by specialist contractors~ or 

(c) is such work involves the use of materials or goods not described in the CONTRACT. 

The CONTRACTOR shall not have any claims against the EMPLOYER for extra 
payment or loss, expenses, costs or damages (including loss of profit) in respect of work 
undertaken by the said other contractors herein Sub·Ciause 52.4 or the presence on SITE 
of or delay or interference caused by or an act, omission or default on the part of the said 
oilier contractors, The CONTRACTOR'S duties, obligations, responsibilities and 
liabilities under the CONTRACT shall nol be prejudiced nor affected by any act, omission 
or default of such contractors. 

52.5 ~1easurement Meeting 

The CONTRACTOR shall from time to time when reqmred, on reasonable notice by the 
ENGINEER, attend at the WORKS to lake jointly with the ENGil\TEER or the 
ENGINEER'S REPRESENT ATJVE any measurements of the work executed that may be 
necessary for the valuation of variations ordered pursuanr to Clause 51. Any such 
measurements when ascertained and any differences arising thereon shall be recorded ln 
the manner required by the ENGiNEER. The CONTRACTOR shall at his O\'<TI costs an.d 
expenses provide assistance with every appliance necessary for measuring the work. !f 
the CONTRACTOR fails to attend when so required, the ENGINEER shall have power 
to proceed himself to take such measurernt:nls and such quantities measured shall be 
deemed final, binding on and conclusive against the CONTRACTOR. 

TI1e CONTRACTOR shall provide to the ENGil\tER all documents and infcnnation 
necessary for the calcu!arion of the measuremenls 

PROCEDURE FOR CLAIMS 

53.1 Procedure for Claims 

The CONTRACTOR shaH submil to the ENGINEER at monthly interval an accowtt 
giving particulars, as full and detailed as possible, of aU claims for any additional payment 
to which the CONTRACTOR may consider himself entitled and of all extra or additional 
work ordered by the ENGINEER which the CONTRACTOR has executed during the 
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preceding month. 

No final or interim claim for payment for any such work or expense will be considered 
which has not been included in such particulars. 

Provided always that the ENGINEER shall with tl1e approval of the EMPLOYER, be 
entitled to authorize payment to be made for any such work or expense, notwithstanding 
the CONTRACTOR'S failure to comply with this condition, iflhe CONTRACTOR has, 
at the earliest practicable opportunity, notified the ENGINEER ln \vriting that the 
CONTRACTOR intends to make a claim for such work. 

Notification of a claim without submission of fuH particulars such as detailed breakdown 
and back -up data will not be accepted unless the ENGINEER feels that there are 
exceptional circumstances which prevent submission of full details. In his letter 
acknowledging receipt of an incomplete claim. the ENGINEER will specifY the latest date 
by which full details must be submitted. If the CONTRACTOR fails to submit full details 
before the date specified by the ENGfl\t"EER, it will be considered as an admission by the 
CONTRA.CTOR that he is no longer proceeding with the claim and such admission shaH 
be fmal, binding on and conclusive against the CONTRACTOR. 

CONSTRUCTION PLANT, TEMPORARY WORKS AND MATERIALS 

54.1 S::onstruction Plant, Exclusive Usc for the Works 

All CONSTRUCTION PLANT, TEMPORARY WORKS and any other MATERlALS 
provided by tire CONTRACTOR shall, when brought on to the SITE or used for the 
WORKS cmried out in the CONTRACTOR'S FACTORY, be deemed as between the 
EMPLOYER and the CONTRACTOR, to be the property of the EMPLOYER to be used 
by the CONTRACTOR exclusively for lbe execution of the WORKS subject to the 
CO!'\TRACT, and the CONTRACTOR shall not remove the same or any part thereof 
from the SITE without the written consent of the ENGINEER, except for the pttrpose of 
mo\·ing it from one pa11 of the SITE to another. 

54.2 Contrac1o($.J.U.$urance of Construction Plant 

The CONTRACTOR shall procure at his own expense an insurance policy to cover for aU 
the CONSTRUCTION PLANT, and such policy shall be for the whole CONTRACT 
PERlOD. 

The insurance referred to herein Sub-Clause 542 shall be effected wi!h an insurer and on 
terms aU to be approved by the EMPLOYER whose approval shall not relieve the 
CONTRACTOR of any of his duties, obligations, responsibilities and liabilities under the 
CONTRACT, and be maintained in full force and effect at all matenal times. Such 
insurance shall he in the joint names of the CONTRACTOR and the EMPLOYER, and 
shall inter-alia include aH waiverS of subrogation against the EMPLOYER, ENGINEER, 
ENGfNEER 'S REPRESENTATIVE and all their respective agents, servants and the like. 

The CONTRACTOR shall, whenever required, produce to the ENGINEER, or the 
EMPLOYER, the policy or policies of insurance and the receipts for CWTent payment of 
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premiums. If the CONTRACTOR shalt fail to effect and keep in force the insurance as 
aforesaid, then and in any such case the EMPLOYER may effect and keep in force any 
such insurances and pay such premium or premiums as may be necessary far that purpose 
and from time to time deduct lhe amount so patd by the EMPLOYER as aforesaid from 
any monies due or which may become due to the CONTRACTOR, or recover the same 
as a debt due from the CONTRACTOR. 

54.3 Removal of Construction Plant 

Upon completion of the WORKS, the CONTRACTOR shall with the V>Titlen consent of 
the ENGINEER, remove from the SITE all the CONSTRUCTION PLANT, 
TEMPORARY WORKS and the said MA TERJALS remalning thereon and any unused 
MATERJALS provided by the CONTRACTOR, and the property of the same shall then 
be deemed re-vested in the CONTRACTOR 

54.4 Employer Not Liable for Damaee 

The EMPLOYER shall not at any time be liable for the loss of or damage to any of the 
CONSTRUCTION PLANT, TEMPORARY WORKS and MATERIALS. 

54.5 Customs Clearance 

The El\1PLOYER will endeavor to render reasonable assistance to the CONTRACTOR, 
where required, in obtaining clearance through the Customs of CONSTRUCTION 
PLANT, MATERlALS and other things required for the WORKS, but such assistance 
shaU not relieve the CONTRACTOR from his duties, obligations, responsibilities and 
liabilities under the CONTRACT. 

54.6 Constm~tion Plant and Faci!ities 

The CONTRACTOR shall provide at the SITE, all the CONSTRUCTIOl\ PLANT 
required for the WORKS including but may not be limited to the same as specified i:1 the 
CONTRACT and shall pennit EMPLOYER'S OTHER CONTR>\CTORS and 
EMPLOYER1S OWN FORCES the reasonable use thereof for the purpose of exccming 
and completing their respective works. 

54.7 AP..PJOVal of Materials. Notlmplicd 

The operation of this Clause 54 shall not be deemed to imply any APPROVAL by rhe 
ENGINEER of the quality or suitability of the CONSTRUCTION PLANT, 
TEMPORARY WORKS and MATERJALS or other matters referred ro Lherein nor shall 
it prevent the rejection of any of the same at any time by the ENGLNEER. 

54,8 Conditions of Hire of Construction Plant 

With a view of securing, in the event of termination under Ciause 61, the continued 
availability, for the purpose of executing the WORKS, of any hired CONSTRUCTION 
PLANT, tl1e CONTRACTOR shall not bring on to the SJTE any hired 
CONSTRUCTION PLANT unless with the ENGINEER'S \vrittenAPPROVAL or unless 
there is an agreement for the hire thereof which contains a provision that the owner thereof 
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will, on request in writing made by the ENGINEER for and on behalf of the EMPLOYER 
within seven (7) days after the date on which any termination has become effective, and 
on the EMPLOYER undertaking to pay all hire charges in respect thereof from such date, 
hire such CONSTRUCTION PLANT to the EMPLOYER on the same terms on all 
respects as the same was hired to the CONTRACTOR save that the EMPLOYER shall be 
entitled to penn it the use thereof by any other contractors employed by the EMPLOYER 
for the purposes of executing and completing the WORKS and remedying any defects 
therein, under the terms of Clause 61. 

In the event of the EMPLOYER entering into any agreement for the hire of the 
CONSTRUCTION PLANT pursuant to the aforesaid, all sums properly paid by the 
EivfPLOYER under the provisions of any such agreement and all costs incurred by him in 
entering into such agreement shall be deemed for the purposes of Clause 61 to be part of 
the cost of executing and completing the WORKS and remedying any defects therein. 

54.9 Incorporation of Clause in Sub-Contracts 

The CONTRACTOR shall, where entering into any sub-contracts for the execution of any 
part of the WORKS, incorporate in such sub-contracts (by reference or otherwise) the 
provisions of Clause 54 in relation to CONSTRUCTION PLANT, TENiPORAR Y 
WORKS or MATERIALS brought on to the SITE by the sub-contractors. 

MEASUREMENT 

55.1 Bill of Quantities 

The BILL Of QUANTITIES and the rates and prices tl1erein, are compiled for the 
purpose of assisting the ENGINEER in matters related to : 

(a) the breakdown of the CONTRACT SUM; 

(b) preparation and evaluation of progress claims pursuant to Clause 58; and 

(c) providing a cost basis for valuation of variations subject always m Clause 52. 

The items, quantities, rates and prices in the BILL OF QUANTITIES shaH be detennined 
by the CONTRACTOR. and the CONTRACTOR shall bear full responsibility as to the 
accuracy of this document, and the EMPLOYER shall not be held liable for any errors. 
shoncomings in this document should such become evident during the progress of the · 
WORKS. Further and for the avoidance of doubt, the description of any item not included 
in the BILL Of QUANTITIES shall be deemed to have been covered in other items 
described in the BILL OF QUANTITIES. 

56.1 Works to be Measured 

Not Applicable. 
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57.1 Me_!hod of Measurement 

Notwlthstanding any general or local custom, the method of measurement used in the 
BILL OF QUANTITIES shaH be employed for the measurement of any variations or 
when no applicable method of measurement Is specified therein or inferable thereto, any 
method of measurement as shan be decided by the ENGrNEER as reasonable. AU works 
shall be measured net as fixed and tinishcd and no separate allow2.nce will be made for 
waste or laps or for bulking and compaction, etc which shaH be deemed to be included in 
the rates or prices. 

57.2 Make up of Contractor's Rates and Prices 

To facilitate the valuation of variations pursuant to Clause 52, the CONTRACTOR shall 
without prejudice to any express requirement in the CONTRACT to do so earlier, submit 
to the ENGINEER not less than fourteen (14) days before the scheduled commencement 
of the WORKS, a breakdown ofhls rates and prices in the BILL OF QUANTITIES. Such 
breakdown shall indicate the following and with special attention drawn to any unusual 
or important items: 

(a) all proportionate amounts attributable to labor, materials and goods, plant and 
equipments, profits and overheads, and any other expenditure; and 

(b) all types of plant and equipment labor, materials and goods or other expenditure 
aHowed for in sufficient detail for pricing purposes. 

CERTIFICATKS AND PAYMENTS 

58, l Certification and Pavm~t_lt 

At the end of each completed month's work, the CONTRACTOR shall submit to the 
ENGI:I\;'EER a statement giving the estimated values of the following: 

{a) parts of Lhe PERlviANENT WORKS executed to the satisfaction of the ENGINEER; 
and 

(b) unused MATERlALS on SITE subject lo Sub-Clause 58.7 

up to lhc end of thnt month, and the ENGINEER shall then value the parts of the 
PERMANENT WORKS executed and unused MA TERJALS on SITE (subject to 
Sub-Clause 58.7) as follows: 

(i) One hundred percent (l Oll'Yo) of the value of completed WORKS properly carried out 
under the CONTRACT as of that dale and allocable lo labor, MATERIALS and 
equipment PLUS-sixty percent (60%) ofti1e value properly allocable to PERMANENT 
MATERJALS delivered, properly stored and protected at the SITE for subsequent 
incorporation into the WORKS and not brought prematurely thereon LESS the aggregate 
of previous payments made by the EMPLOYER and LESS any amounts deducted by the 
EMPLOYER pt!rsuant to the CONTRACT including but not limited to any Advance 
Payments paid to the COJ\.'TRACTOR. 

Akibat Hukum..., Elly Rahmawaty Anggraini, FH UI, 2008



CONDITIONS OF CONTRACT 

Provided further that the ENGINEER when valuing the parts of tl1e PERMANENT 
WORKS executed and unused MATERIALS on SITE of the CONTRACTOR shall have 
the power to reduce such value on account of: 

(a) defective or omitted works or works not carried out to the ENGiNEER'S satisfaction~ 
and 

(b) MATERIALS prematurely delivered. not approved or not properly protected. 

From this amount, the foUo\ving and alt sums previously paid to the CONTRACTOR 
shall be deducted: 

(a) the installment for the CONTRACTOR'S repayment of the Advance Payment in 
accordance with Clause 58,2; 

(b) any deduction for taxes and charges required by Law or whether ascertained or 
unascertained under the CONTRACT or any other requirements; 

(c) aUowance for the any probable amount of liquidated damages due a<; a result of any 
probable delay occurring to the WORKS according to the context of the COl\'DITlONS 
OF CONTRACT; and 

(d) any other deductions that are or may be owed by lhe CONTRACTOR according to the 
context of the CONDITIONS Of CONTRACT. 

The monthly progress payment shall then be due from the EMPLOYER to the 
CONTRACTOR four (4) weeks afi:er issuance of the ENGINEER'S certtficate. 

58.2 Advaus;c Payment 

lf pennitted under the FOR!c1 Of AGREEMEl\'T, lhe EMPLOYER shall make an 
Advance Payment to the CO!'ITRACTOR in the amount stated therein the FORM OF 
AGREEMENT against a Bank Guarantee in an acceptable form and from a Bank 
acceptable to the EMPLOYER. The CONTRACTOR shall submit the aforesaid Bank 
Guarantee to the EMPLOYER within the lime-fram.es as required i11 the CONTRACT, 
and thereupon the EMPLOYER shall make an Advance Payment as specified in the 
FOR.JVl OF AGREEMENT. 

The Advance Payment shall be repaid to the EMPLOYER in the corresponding Advance 
Payment percentage out of the monthly installments through out the period of 
CONTRACT and shdl be repaid a.nd taken into account at the time of and by \\'ay of lh~ 
monrh!y progress paymems, in accordance with the provisions of Sub-Clause 58" 1 and 
Sub~Ciause 5S.3, so lhnt the Advance Payment is completely repaid upon completion of 
the WORKS. The afore~said notwithstanding, tile EMPLOYER also reserves aU righls to 
recover any outstanding Advance Payment still un-recovered, in its entirety al any point 
of time in the event the EMPLOYER shall have valid reasons to proceed as such 
including but may not be limited to reasons of imminent financial difficulties of the 
CONTRACTOR. 
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All and any extensions to the vaHdity of the Advance Payment Bond shall be to the 
account oftbe CONTRACTOR. · 

5S.3 Payment Cuq~!J.£1: 

All payment to the CONTRACTOR shall be made in the Currency as provided in the 
FORJvf OF AOREEMENT. 

58.4 Retention.!v1onies 

The Retention Monies or any balance thereof in the event of any certification by the 
ENGINEER of monies still to be with-held pursuant to CONTRACTOR'S duties, 
obligations, responsibilities and liabilities under SubKCiause 49.3} will be returned to the 
CONTRACTOR upon issuance of Maintenance Certificate for the whole of the WORKS 
in accordance with Sub-Clause 60. L Notwithstanding and without prejudice to the 
aforesaid, the EMPLOYER may, at his sole discretion, return any portion of Retention 
Monies to the CONTRACTOR after the ENGINEER issues the Certificate of Practical 
Completion or the la-;t Certificate of Practical Completion in the event of completion of 
any section, phase or sub-phase thereof the WORKS, in accordance with the conditions 
set out in the Clause 48 against a Bank Guarantee in an acceptable form and from a Bank 
acceptable to the EMPLOYER. 

The Bank Guarantee shall be valid for the Period ofMaintenance with an obligation of the 
CONTRACTOR to renew until a Maintenance Certificate has been issued by the 
ENGINEER under the provision of Clause 60 or any a01ount thereof the Bank Guarantee 
to be renewed to cover any balance of Retention Monies in the event of any certification 
by the E~GTNEER of monies stilllo be with-held pursuant to CONTRACTOR'S duties, 
obligations, responsibilities and liabilities under Sub-Clause 49.3. The EMPLOYER 
shall, upon the expiry of the Bank Guarantee and upon the written request of the Bank or 
the CONTRACTOR, return the aforesaid Bank Guarantee to the Bank. All and any 
extensions to the validity of scch Bank Guarantee shall be to the account of the: 
CONTRACTOR. 

58.5 Obli2ations anP Ril!hts 

On payment of the monthly certificate. all parts of the PER .. V1AN'ENT WORKS and 
MA TER!ALS paid for shall become the property ofthe EMPLOYER, but <he same shall 
be at the risk and custody of the CONTRACTOR until the COf..YfRACT is certified 
completed pursuant to Clause 4lt 

58.6 Correction or Mod!.fi£.?:1\on in Monthly.~~~rtificates 

All the quantities in the monthly certificates and also the payments that have been made to 
the CONTRACTOR shall be considered provisional and nol fmal and they are on accoum 
and any mistake in measurement or-computation in the monthly certificates shall be 
corrected and payment adjusted accordingly. 

The ENGINEER or the ENG!h'EER'S REPRESENTATIVE may by any certificates 
make any correction or modification in any previous certificate and shall have the power 
to withhold any monthly certificate if the WORKS or any part thereof and/or 

Akibat Hukum..., Elly Rahmawaty Anggraini, FH UI, 2008



CONDITIONS OF CONTRACT 

MATERIALS are not being carried out to !he satisfaction of the ENGINEER. 

58.7 Payment of Stockpiled Materials 

Cement, reinforcing steel, structural steel, asphalt materials, aggregate and other materials 
required for the perfonnance of the WORKS, whc:n already on the SITE and not ye1 
incorporated in rhc WORKS may, on [he request of the CONTRACTOR, be included by 
the ENGINEER in the monthly certificate. Payment forMA TERIALS on SITE shall be 
valued at sixty percent (60%) of the unit price of the MATERIALS indicated in the BILL 
OF QUANTmEs - Da;work or at tlre rate to be agreed if the MATERIALS does not 
appear in this Section. Provided a[ ways that the above Ml\. TERJALS shaH comply with 
all the conditions prescribed in the CONTRACT. 

The value of these MATERIALS will be deducted from the subsequent monthly 
certificates. 

The minimum amount of the certified payment of Stockpiled Materials for the monthly 
certificate shall be ten million Rupiahs (Rp I 0,000,000,-) 

58.8 Final A£9QUrtt 

Upon the issuance of the Certificate of Practicat Completion or the last Certificate of 
Practical Completion in the event of completion of any section, phase or sub-phase 
thereof the WORKS, the ENGINEER and the CONTRACTOR shall together detennine 
the final ac<:ount of the WORKS. The CONTRACTOR shaH submit the final account to 
the ENGINJ?;ER within ninety (90) days of receipt of the last Certificate of Practkal 
Completion. The ENGINEER shall assess and render a Final Account Certificate within 
a period of one hundred and twenty (120) days upon receipt of the CONTRACTOR's final 
account. In the event of the COKTRACTOR disagreeing 'Wi!h the ENGfNEER1S Final 
Account Certificate, the CONTRACTOR shall in v..'Tiling give notice to the ENGrNEER 
ofbis disagreement no later than thirty (30) days from receipt of Final Account Certificate 
failing which the ENGINEER'S Final Account Certificate shall be final, binding on and 
conclusive against the CONTRACTOR. The CONTRACTOR shaH so slate in his 
written notice rhe reasons for disagreement with tbe ENGINEER'S Final Account 
Ceni!icatc and any asses:srnent tberein. The ENGINEER shall wlthin a period of thirty 
(30) days respond to the- CONTRACTOR'S notice of disagreemenL 

59J ApprovHl Only __ bv Maintenance Cenificate 

No certificate other than the Maintenance Certificate referred to in Clause 60 shall be 
deemed to constitute approval of the WORKS or part thereof subject to Sub-Clause 49.3. 

60.! Mainte1:ancc ~ertificate 

The CONTRACT shall not be considered fully fulfilled until a Maintenance Certificate 
shall have been issued by the ENGINEER and delivered to the EMPLOYER with a eopy 
to the CONTRACTOR stating that lhe WORKS have been completed and maintained to 
his satisfaction. The Maintenance Certificate shaH be given by the ENG£NEER within 
twenty-eight (28) days after the expiration of the Period of Maintenance, or. if different 
Periods of Maintenance shall become applicable to different section, phase or sub-phase 
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thereof lhe WORKS, upon the expiration of the latest such period, or as soon thereafter as 
any works ordered during such period, pursuant to Clauses 49 and 50 ·hereof, shall have 
been completed to the satisfaction of the ENGINEER and full effect shall be given to this 
Clause 60, notwithstanding any previous entry on the WORKS or the taking possession, 
working or using thereof or any part thereof by the EMPLOYER. 

Provided always that in the event Sub-Clause 49,3 is applicable, the ENGfNEER may buL 
shaU not be bound to issue a Maintenance Certificate stating that the WORKS subject to 
Sub-Clause 49.3 have been comp[eted and maintained to his satisfaction, The 
Maintenance Certificate issued subject to Sub-Clause 493 shall be without prejudice to 
the CONTRACTOR'S duties, obligations, responsibilities and liabilities under 
Sub-Clause 49.3. 

60.2 Ce~ation ofEmnloyer's Liability 

it shaH be a condition precedent herein that the ElvfPLOYER shall not be liable to the 
CONTR..4.CTOR for any matter or thing arising out of or in connection with the 
CONTRACT or the execution of the WORKS, unless the CONTRACTOR shall have 
made a claim in writing in respect thereof not later than fourteen (14) days before the 
giving of the Maintenance Certificate. 

REMEDIES AND POWERS 

61.1 Default of Contractor 

If the CONTRACTOR shall become bankrupt, or have a receiving order made against 
him, or shall present his petition in bankruptcy, or shall make an arrangement with or 
assignment in favor of his creditors, or shaH agree to carry out the CONTRACT under a 
committee of inspecr\on of his creditors, or, being a corporation, shall go into liquidation 
(other than a voluntary liquidation for the purposes of amalgamation or recons.twction), 
or if lhe CONTR.t\CTOR shall assign the CONTRi\.CT without the consent in writing of 
the EMPLOYER first obtained, or shalll!avc an execution levied on his (v1ATER1ALS. 
or if the ENGINEER shall certifY in writing to the EMPLOYER that, in his opinion, rhe 
CONTRACTOR: 

(a) has abandoned the CONTRACT; or 

(b) without reasonable excuse has failed to commence the \VORKS or has suspended the 
progress of the WORKS for fo-urteen (14) days after receiving from the ENGft-..'EER 
written notice to proceed; or 

(c) has failed to remove WORKS and/or MATERIALS from the SITE or to puH dov .. 'TI and 
replace work for fourteen (l4) days after receiving from the ENGINEER written notice 
that the said WORKS and/or MATERIALS had been condemned and rejected by the 
ENGfNEER under the CONTRACT; or 

(d) despite previous warnings by the ENGU..TEER in WTiting, is not executing the WORKS 
in accordance with the CONTRACT, or is persistenUyor flagrantly neglecting to carry out 
h!s obligations under the CONTRACT~ or 

--····-
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(e) bas, to the detriment of good workmanship or in defiance of the ENGINEER'S 
instructions to the contrary, sub-let any part of the COJ\r'fRACT; or 

(t) has failed to provide the PERFORMANCE BOND pursuant to Clause 10; 

then the EMPLOYER may, after giving fom1een (14) days notice in writing to tbe 
CONTRACTOR in the event the WORKS are carried out on SITE, enter upon the SITE 
and the WORKS and terminate the employment of tl1e CONTRACTOR without thereby 
releasing the CONTRACTOR from any of hls duties, obligations, responsibilities or 
liabilities under the CONTRACT, or affecting the rights and powers conferred on the 
EMPLOYER or the ENGINEER or the ENGINEER'S REPRESENTATIVE by tl1e 
CONTRACT, and may himself complete tl1e WORKS or may employ any other 
contractors to complete the WORKS. The EvfPLOYER or such other contractors may 
use for such completion so much of the CONSTRUCTION PLANT, TEMPORARY 
WORKS andMA TERIALS, which have been deemed to have become the property ofthe 
EMPLOYER under Sub--Clause 54.1 and reserved exclusively for the execution of the 
WORKS under the provisions of the CONTRACT, as he or they may think proper, and 
the EI\1PLOYER may, at any time, sell any of the said CONSTRUCTION PLANT, 
TEMPORARY WORKS and unused MATERIALS and appiy the proceeds of sale in or 
towards the satisfactiDn of any sums due or which may become due to the EMPLOYER 
from the CONTRACTOR under the CONTRACT. 

In the event WORKS are carried out in the CONTRACTOR'S FACTORY, the aforesaid 
pro\'isions herein Sub·Clause 61.1 shall apply mutatis mutandis. The EMPLOYER shall 
in addition, himself or employ any other contractors remove the \VORKS from the 
CONTRACTOR'S FACTORY togetherwi>h so much oftl1e CONSTRUCTION PLANT, 
TE:vtPORARY WORKS and MATERJALS, which have been deemed to have become 
the property of the EMPLOYER under St~b-Clause 54.1 for the completion of the 
WORKS outside rhe CONTRACT by the EMPLOYER. 

61.2 Valuation at Date o[Tem)!nation 

The ENGiNEER shall, as soon as may be practicable after such lem1lnation by the 
EMPLOYER, fix and determine ex parte, or by or after reference to the parties or after 
such investigation or enquiries as he may think fit to make or utstitute. and sha!l certify 
what amount, if any) had at the time of such entry and termination been reasonably earned 
by or 'vou!d r<!asonably ace me lo the CONTR.1-\CTOR in respect of \vorks then actually 
done by him under tl1e CONTRACT and the value of any of lhc said unused or partiaHy 
used MATERIALS, any CONSTRUCTION PLANT any TEMPORARY WORKS. 

61.3 Pavm~nt after Tennination 

If lhe EMPLOYER shall tem1inate the employment of the CONTRACTOR under the 
CONTRACT under this Clause 61, the EMPLOYER shall not be liable to pay to the 
CONTRACTOR any money on account of the CONTRACT until lhe expiration of the 
Period of Maintenance and thereafter until the cosls of execution, completion and 
maintenance, damages for delay in completion, if any, and all olher costs, expenses and 
damages incurred by the EMPLOYER have been ascertained and the amount thereof 
certified by the ENGINEER. The CONTRACTOR shall then be entitled to receive only 
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such sum or sums, if any, as the ENGINEER may certify would have been payable to him 
upon due completion by him after deducting the said amount and linrepaid Advance 
Payment If such amount shall exceed the sum which would have been payable to the 
CONTRACTOR on due completion by him, then the CONTRACTOR shall, upon 
demand, pay to the EMPLOYER the amount of such excess and it shan be deemed a debt 
due by the CONTRACTOR to the EMPLOYER and shall be recoverable accordingly" 

61 A Liquidated Damages. after Tennination 

In the event final completion of the WORKS by the EMPLOYER has been delayed 
beyond the DA TE(S) FOR COMPLETION (as revised or extended or notionally 
extended by the ENG~I£ER in accordance with Clause 4 J and Clause 44 or any other 
provisions of this CONTRACT entitling the CONTRACTOR to an extension oftime and 
also in accordance with the provisions of this SubMClause 61.4), the following provJsions 
shall have effect: 

(a) the EMPLOYER shall be entitled to the same liquidated damages for delay as those 
which would have applied under the terms of the CONTRACT if the CONTRACTOR 
had himself completed the WORKS an the actual completion date of the other contractors 
or persons engaged by the EMPLOYER; 

(b) the ENGINEER shall, upon completion of the WORKS, issue a notice in Miting 
stating the date upon which the CONTRACTOR should have completed the WORKS and 
shaH also state the full period of delay for which the CONTRACTOR is responsible and 
shall compute the total damages due to the EMPLOYER therefor. The notice shall give 
credit for matters following the termination which \Vould in any event have entitled the 
CONTRACTOR to an extension of time had he completed the WORKS himself and 
applied for such extension, and in assessing the period and date of delay to be certified in 
the certificate, the ENGfNEER sha!l also reduee the period of delay to be determined to 
the extent that there has been any failure by the EMPLOYER or by other contractors or 
persons engaged by the EMPLOYER to use due diligence and due expedition in arranging 
for or completing the remaining part5 of the WORKS, Provided always that in tbe 
evaluation of any extension of time, the ENGNEER shall consider any savings or 
reduction in r:me for completion of the WORKS or any section. phase or sub~phase 
thereof b;r reason of any instruction requiring the omission of any WORKS and !he like 
pursuant to Clause 5 I either by the CONTRACTOR and/or by other contractors or 
perSons engaged by the EMPLOYER and/or any other reason as the ENGINEER shall 
decide as fair and reasonable; and 

(c) upon issue ·or the notice pursuant to Sub-Clause 61 .4 {b), the damages for liquidated 
damages for delay certified therein shall be immediately payable by the CONTRA.CTOR 
to the EMPLOYER" 

61.5 Assigmnent of Benefit of Aereement 

Unless prohibited by law, the CONTRACTOR shall, if so instructed by the ENGINEER 
and accepted by the EMPLOYER, within fourteen (14) days of such entry and tenninatton 
referred to in Sub~Clause 61.1. assign to the EMPLOYER the benefit of any agreement 
for the supply of any MATERIALS, CONSTRUCTION PLANT, TEMPORARY 
WORKS or services and/or for the execution of any works for the purposes of the 
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CONTRACT, which the CONTRACTOR may have entered into. Provided always and 
for the avoidance of doubt, such assignment shall not prejudice the duties, obligations, 
responsibilities and liabilities of the CONTRACTOR under such agreements which 
occurred or due to any cause(s) whlch occurred prior to their assignment to the 
EMPLOYER. 

62. t !l.rgent Repairs 

lf, by reason of any accident. or failure, or other event occurring to in or in connection with 
the WORKS, or any part thereof, eilher during the execution of the WORKS, or during 
the Period of Maintenance, any remedial or other work or repair shall) in the opinion of the 
ENGINEER, be urgently necessary for the safety of the WORKS and the 
CONTRACTOR is unable or unwilling at once to do such work or repair, the 
EMPLO'YER shall be entitled to employ and pay other persons to carry out such work or 
repair as the ENGINEER may consider necessary. If the work or repair so done by the 
EMPLOYER is work which, in the opinion of the ENGINEER, the CONTRACTOR was 
liable to do at his ovm expense under the CONTRACT, all experLt;CS properly incurred by 
rhe EMPLOYER, shall be deducted by the EMPLOYER from any monies due or which 
may become due to the CONTRACTOR or recoven.1blc as a debt due from the 
CONTRACTOR to the EMPLOYER, all at the discretion of the EMPLOYER. Provided 
that the: ENGINEER, as the case may be, shall, as soon after the occurrence of any such 
emergency as may be reasonably practieable, notify the CONTRACTOR thereof in 
writing. 

62.2 Pavme;nt of Debts by Contractor 

The CONTRACTOR shall at all times promptly pay all wages, bills and orher debts 
accrued in connection -..vith the proper execution of the WORKS, and shall upon request 
by the ENGINEER furnish to him reasonable proof of payment of the same. If the 
ENGfNEER is aware that any such \vages, bills and other debts arc owing by the 
CONTRACTOR, the ENGINEER may direct payment thereof from monies due or 
becoming due to the CONTRACTOR. 

SPECIAL RISKS 

63, l Sgecia! Risks related to Contract Performance 

The special risks are war, hostilities (whether war be declared or not), 1nvasion. act of 
fOreign enemies, the nuclear and pressure waves risk described in Sub-Clause 20.4. or 
insofar as it relates to the country in which the WORKS are being or are to be executed or 
maintained, rebellion, revolution, insurrection, military or usurped power, or civil war, or, 
unless solely due to the employees of the CONTRACTOR or of his sub-contractors and 
arising from the conduct of the WORKS, riot, commotion or disorder. 

63.2 Outbreak of War 

If, during the currency of the CON1RACT, there shaH be an outbreak of war. whether war 
is declared or not, in any part of the world which, whether financiaHy or otherwise, 
materially affects the execution of the WORKS, the CONTRACTOR shall, unless and 
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until the CONTRACT is terminated under the provisions of this Clause 63 1 continue to 
use his best endeavors to complete the execution of the WORKS. ProVided always that 
the EMPLOYER shall be entitled, at any time after such outbreak of war, to tenninate the 
CONTRACT by giving written notice to 'the CONTRACTOR and, upon such notice 
being given, this CONTRACT shaH, except as to the right"i of the parties under this 
Clause 63 and to the operation of Clause 65, terminate, but without prejudice to the rights 
of either party in respect of any antecedent breach thereof. 

63.3 Removal of Construction Plant on Tem1ination 

lf the CONTRACT shall be carried out on SITE and shall be terminated under the 
provisions of Sub-Clause 63.2, the CONTRACTOR, with approval of the EMPLOYER, 
shall, witl1 all reasonable dispatch, remove from the SITE all CONSTRUCTION PLANT 
and shaH give similar facilities to his sub-contractors to do so, 

63.4 Payment if Contract Tenninat~.Q 

if the CONTMCT shall be terminated as aforesaid and provided always that the 
CONTRACTOR has not committed any default as provided in Clause 61 and in \'lhich 
case any valuation of WORKS upon tennination shall be based on similar principles in 
Clause 6!, the CONTRACTOR shall be paid by the EMPLO\'ER, insofar as such 
amounts or items shaH not have already been covered by payments on account made to the 
CONTRACTOR, for all \vork executed prior to the date of termination at tfie rates and 
prices provided in the CONTRACT and in addition: 

(a) 11\e amounts payable in respect of any preliminary items, so far as the \liork or service 
comprised therein has been carried out or perfonncd, and a proper proportion, :as certified 
by the ENGfi'.fEER, of any such items, the work or service comprised in which has been 
part latty c?~rried out or perfonncd. 

(b) The cost of materials or goods reasonably ordered for the WORKS which shall have 
been delivered to the CONTRACTOR or of which the CONTRACTOR is legally liable 
to accept delivery, such materials or goods becoming th.e property of the Ef\·1PLOYER 
upon such payments being made by him. 

(c) A s>.~m, after certified by the ENG~f£ER, being the amount of any cxpenditux 
reasonably incurred by the CONTRACTOR in the expectation of completing the whole 
of the WORKS insofar as such expenditure shall not ha,·e been covered by lhe payments 
in this Sub-Clause 63.4. 

Provided always that against any payments due from the EMPLOYER under this 
sub-clause, the EMPLOYER shall be entitled to be credited wich any outstanding: 
balances due from tl1e CONTRACTOR for any advances made to the CONTRACTOR 
under the CONTRACT and ;my other sums which arc recoverable by the EMPLOYER 
from the CONTRACTOR under the CONTRACT. 
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FRUSTRATION 

64.1 Payment in Event of Frustration 

If a war or other circumstances outside the control of both parties arises after the 
CONTRACT is made so that either party is prevented from fulfilling his contractual 
obligations, or under the iaw governing the CONTRACT, the: parties are released from 
further performance, then the sum payable by the EMPLOYER to the CONTRACTOR in 
respect of the work executed shall be the same as that which would have been payable 
under Clause 63 if the CONTRACT had been terminated under the provisions of Clause 
63. Provided always that prior to the occurrence of the aforesaid event(s), tbe 
CONTRACTOR has not committed any default as provided ln Clause 61 and in which 
case any valuation of WORKS upon terrnJnation shall be based on similar principles in 
Clause61. 

SETTLEMENT OF DISPUTES 

65.1 Settlement of Disputes-Arbitration 

If any dispute or difference of anything whatsoever shaH arise between the EMPLOYER 
and the CONTRACTOR or between the ENGINEER and the CONTRACTOR in 
connection with, or arising out of the CONTRACT o:- the execution of the WORKS, 
whether during the progress of the WORKS or after their complet(on and whether before 
or after the termination, abandonment or breach of the CONTRACT, il shaH, in the first 
place, be referred to and settled by the Ef\iGrNEER who shall, within a period of ninety 
(90) days after being requested by either party to do so, give written notice of his decision 
to the EMPLOYER and the CONTRACTOR. 

Sul;::iecl to arbitration, as hereinafter provided, such decision in respect or every m:auer so 
referred shall be final, binding on and conclusive agamst the EMPLOYER and the 
COt-ffRACTOR and shall forthwith be given effect to by the CONTRACTOR, who shall 
proceed with the execution of the WORKS with all due diligence whcrher he or the 
EMPLOYER requires arbitration, as hereinafter provided, or not lf the ENGINEER has 
given ·written notice of his decision lo the EMPLOYER and the CONTRA.CTOR and no 
written daim to arbitration has been communicated to him by either the EMPLOYER or 
the CONTRACTOR \Virhin a period of ninety (90) days from receipt of such notice, the 
said decision shall remain final, binding on and conclusive against the EMPLOY"'ER and 
the CONTRACTOR. If lhe ENGINEER shall fail to give notice of his decision, as 
aforesaid, wi1hin a period of ninety (90) days after being requested as aforesaid, or if either 
the EMPLOYER or the COKTRACTOR be dissatisfied \.Yith any such decision, then and 
in any surh case either the EMPLOYER or the CONTRACTOR may within ninety (90) 
days after receiving notice of such decision, or within ninety (90) dnys after the expiration 
of the first-named period of ninety (90) days, as the case may be, require that the matter 
or matters in dispute be referred to arbitration as hereinafter provided. All disputes or 
differences in respect of which the decision, if any, of the ENGil\1'£ER has not become 
final, binding on and conclusive as aforesaid shall be fmally settled under the Rules of 
Indonesian National Board of Arbitration (B.A.NJ.) by one or more arbitrators appointed 
under such Rules. The said arbitrators shall have full power to open up, revise and review 
any decision, opinion, direction, certifieate or valuation of the ENGINEER. Neither party 
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shall be limited in the proceedings before such arbitrator's to the evidence or arguments 
put before the ENGINEER for the purposes of obtaining his said decision. 

No decision given by the ENGINEER in accordance with furegoing provisions shall 
disqualify htm from being called as a witness and giving evidence before the arbitrators 
on any matter whatsoever relevant to the dispute or difference referred to the arbitrator{s) 
as aforesaid, The reference to arbitration may proceed notwithstanding that the \VORKS 
shall not then be or alleged to be completed. provided always (hat the obligations of the 
EMPLOYER, the ENGMER and the CO:NTRACTOR shall not be altered by reason of 
the arbitration being conducted during the progress of the WORKS. 

NOTICES 

66.1 Notice to C<mtractor 

Ail certificates, notices or written jnstructions to be given by the EMPLOYER or by the 
ENGINEER or the ENGfNEER'S REPRESENTATNE to tl1e CONTRACTOR under 
the CONTRACT shall be served by sending by post to or delivering the same to the 
CONTRACTOR'S principal place of business, or such other address as the 
CONTRACTOR shall nominate for that purpose. 

To the CONTRACTOR: '-----------

Attn.: Mr. _____ _ 

*To be inserted by the CONTRACTOR. 

66.2 No lice to Enmlover and __ Em!ineer -

Any notice to be given to the EMPLOYER or the ENGINEER under the terms of the 
CONTRACT shalt be sent by post or delivered and addressed to the rcspeclive addresses 
as set forth herein. 

A. To the EMPLOYER: 

B. To the ENGINEER: 

PT GRA]','D INDONESIA 
JL MH Thamrin No_ 
Jakarta 10310 

Attn.: Mr. Frans H Lazaro 

PT C!PTA KARYA BUM! INDAH 
Gedung WTC Mangga Dua, JL Mangga Dua Raya, 
Kelurahan Ancol, Jakarta Utara 

Attn.: Mr. Suradji H Darmadji 

--··--
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C. To the ENGINEER'S REPRESENTATIVE: 

66.3 Change of Adf}ress 

Site Office of PI Grand Indonesia 
Jl. M H Thamrin No. I, 
Jakarta 10310 

Attn": Mr. Charles Kunarta 

Either party may change a nominated address to another address in the country where the 
WORKS are being executed by prior written notice to the other party. with a copy to the 
ENGINEER, and the ENGINEER may do so by prior written notice to both parties. 

DEFAULT OF EMPLOYER 

67.1 Default of Employer 

In rhe event of lhe ENIPLOYER: 

(a) failing to pay to the CONTRACTOR the amount clue under any certificate of the 
ENGINEER within eight {8) weeks after the same shall have become due under the 
CONTR.A.CT1 subject to any deduction that the EMPLOYER is entitled to make under the 
CONTIL<\CT; or 

(b) becoming bankrupt or, being a company, going into liquidation, other than for the 
purpose of a scheme of reconstruction or amalgamation or 

(c) giving fonnal notice to the CONTRACTOR tbat for unforeseen reasons, due to 
economic dislocation, it is impossible for him to continue to meet h1s contractual 
obligations, 

the CONTR..tt..CTOR shaH be entitled to terminate his employment under the 
CONTRACT after giving twenty eight (28) days prior written notice to the EMPLOYER, 
with a copy to the ENGI1'-.'EER. 

CURRENCY AND RATES OF EXCHANGE 

68.1 Increase or Decrease of Cost 

Adjustment to the CONTRACT SUM and all rates and prices therein and the 
CONTRACT shall not be made in respect of rise or fall in the costs of labor and/or 
materials or any other matters affecting the cost of the execution of the WORKS. 

682 Change in Cost and Legislation 

No change in costs and other expenses wiH be made for any change in legislation to the 
CONTRACTOR. The CONTRACT SUM and the rates and prices in the "BILL OF 
QUANTITIES" are valid for the entire dura!ion of the CONTIL<\CT including but not 
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limited to any maintenance and guarantee thereto, and any period of d~lay caused hy the 
CONTRACTOR and any period of extension of time (if any) granted by the ENGINEER. 

69 .l Currency Restriction 

Unless othenvise stated subject and limited to the period herein stated, if, within the thirty 
(3.0) days subsequent to the latest date for submission of tenders for the WORKS the 
Goverrunent or authorized agency of the Government of Indonesia imposes currency 
restrictions and/or transfer of currency restrictions in relation to the currency or currencies 
in which the payments under the CONTRACT are to be paid and provided always that it 
shall be condition precedent for any reimbursement thereto that written notice bad been 
served to the ENGINEER withln seven (7) days of the event and the ENGINEER shall be 
satisfied that the CONTRACTOR has used aH endeavors to mitigate any effects thereto, 
the EMPLOYER may, at his sole discretion, consider reimbursement of any loss or 
damage to the CONTRACTOR arising therefrom insofar as they are reasonable. 

70.1 Rates ofExchange 

Not Applicable 

70.2 Ftuctuation in Exchange Rates 

It is a condition of this CONTRACT that the EMPLOYER shall not become liable for 
claims from the CONTRACTOR or that arising from any of his sub-contractors, suppliers 
and the like in respect of increase in the cost of materials, labor, plant, overheads and the 
like resulting from market fluctuations in the rate of exchange of the Rupiah against 
foreign currencies. 

OTHERS 

The CONTRACTOR and his personnel shall be liable for income tax and such other taxes, 
duties, contributions and other charges levied on any payment made to him under this 
CONTRACT in accordance with the La'>\'S and regulations of the Republic of ir.donesia. 

72.1 Compensation 

For and in consideration of !he WORKS to be carried out by the CONTRACTOR in 
accordance with the CONTRA.CT to the satisfaction of the ENGINEER, the 
EMPLOYER agrees to pay the CONTRACT SUM as stated in the signed FORM OF 
AGREEMENT, and subject to any additions or deductions as provided in the 
CONTRACT. all according to the terms of payment specified in the CONTRACT. 

Wilhout prejudice to the generality of the aforesaid nor of the CONTRACT: 

(a) the CONTRACT SUM and all rates and prices therein the CONTRACT are and shall 
remain fixed and finn, and inclusive of all anciUary and other works and expenditures, 
whether separately of specifically mentioned or described in the CONTRACT or not, 
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which are either necessary to carry out and bring to completion the WORKS or which may 
become necessary to overcome difficulties before completion. Save as otherwise 
exprcssJy provided in the CONTRACT1 tl•ere shaH be no change in the amount payable 
by the EMPLOYER to the CONTRACTOR 

(b) change In the price of MATERIALS, labor rate, commodity price, hire rate, etc shall 
not be grounds for the adjuslment of the CONTRACT SUI\1 or any rates and prices 
therein or the CONTRACT. • 

72.2 Contractor's All Risks Insurance 

The EMPLOYER shall procure a "CONTRACTOR'S All Risks Insurance" (CAR) in 
joint name of the Elv!PLOYER and the CONTRACTOR (including any other party(ies) 
as the ENGfNEER and/or the EMPLOYER shaH deem necessary} under provision of 
Clause 21 for WORKS carried out at SITE. 

73.1 Records 

The CONTRACTOR shall maintain an accurate report system and submit the same co the 
ENGINEER for record purposes. The reports shall be submitted daily, weekly and 
monthly as applicable and when otherwise requested by the ENGINEER and amongst 
other items shall indicate the foliowing: 

(a) Daily ReportJ! 

Labor level and type 
CONSTRUCTION PLANT and other equipments 
WORKS executed during the day 
MATERIALS delivered 
Any daywork record sheets. 

(b) Weekly Reports 

WORKS and progress throughout the \l·:eek 
Proposed work schedule for the following \Veek 
A summary of instruction {if any) issued during tbe week 
Information requested by the CONTRACTOR 
The overall progress situation 

(c) Monthlv Reports 

The overall progress situation, a revised programme for the WORKS and 
re-planning strntcgy adopted or to be adopted to overcome delay 
A summary of financial situation giving approximate monthly and cumulative 
details 
A list of variations (if any) and adjustment to the original CONTRACT 
A list of any outstanding matters for dmcussion or resotution 

The ENGI'i'JEER may convene meetings as and when required either for routine or 
specific purposes and when required wiU issue minutes lo confirm matters raised and their 
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outcome. The CONTRACTOR shall produce and maintain a sys:tcrnatic photographic 
record of the WORKS and progress thereof. 

The photographs shall be in sufficient numbers and locations to accurately portray and 
detail the WORKS and one copy of each negative and a print of each picture shall be 
submitted to the ENGINEER each month or when required and be marked with the date 
and geographical location and direction. 

The CONTRACTOR shall submit one (I) set sepia or original and two (2) copies of 
"As-built drawings" and one (l) set of CD to the ENGINEER within four ( 4) weeks of the 
completion ofthe WORKS. 

74.1 Gratuities 

The CONTRACTOR warrants that it bas not paid and will not pay any fee commission 
or compensation, and that it has not granted and will not grant any gift, gratuity or rebate 
of any kind, directly or indirectly, to any officer, employee, agent or representative of the 
El'vfPLOYER or of any company or corporation affiliated or connected with the 
EMPLOYER whether generally or in connection with this CONTRACT, either an 
inducement to obtain this COt-rrRA CT or as an acknowledgement of any other contracts. 

75.1 S.afetv of Visitors 

The CONTRACTOR is required to pay particular attention to the safety and \veil being of 
visitors including tenants and shaH where and whenever required provide secure, safe and 
protected area for visitors and to allow for and take whatever additional proH::ctive 
measures such as additional fencing, walkways, signs, etc, as may be deemed necessary, 
or requested by the ENGINEER 

EMPLOYER'S OTHER CONTRACTORS AND EMPLOYER'S OWN 
FORCES 

76.1 Definition 

As provided in Sub-Clause 1.1, the person(s), firm(s} or company(tes) other than the 
CONTRACTOR who may be present on the SITE or otherwise, to carry out works or to 
supply goods an.d materiats or othenvise pursuam to tbe PROJECT, simultaneously, 
contemporaneously, sequentially or otherwise with the WORKS undertaken by tbe 
COl\'TRACTOR and with whom tbe CO!\TRACTOR shall be required to liaise, work, 
coordinate, cooperate, supervise and all of the like wJth, shaH be knmvn as and called: 

(a) EMPLOYER'S OTHER CONTRACTORS if they are employed by the EMPLOYER 
under separate contracL~i; or 

(b) EMPLOYER'S OWN FORCES iftl1ey are the same ofthe EMPLOYER. 

The EMPLOYER'S OTHER CONTRACTORS and EMPLOYER'S OWN FORCES 
shall be generally as descrihed in the BILLS OF QUANTITIES and/or as may from time 
to time be advised by the ENGINEER. 
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76.2 Contractor's Acknowledgement and Acce[!f.ance 

For all purposes and intent of the CONTRACT, the CONTRACTOR shall be deemed to 
have acknowledged and accepted tl1at the EMPLOYER has engaged and/or will engage 
EMPLOYER'S OTHER CONTRACTORS and EMPLOYER'S OWN FORCES who 
will be in the occupation of the SITE at the same time as the CO}..TTRACTOR !s carrying 
out his CONTRACT and in this respect, the CONTRACTOR: 

(a) shall have no claims against the EMPLOYER in respect of any acts or omissions or 
otherwise by the EMPLOYER'S OTHER CONTRACTORS and EMPLOYER'S OWN 
FORCES; and 

(b) shall further save harmless and indemnify tl1e EMPLOYER against all claims by tl1e 
EMPLOYER'S OTHER CONTRACTORS and EMPLOYER'S OWN FORCES in 
consequence of the CONTRACTOR's failure to fulfill its duties, obligations and 
responsibilities under the CONTRACT; 

(c) shall accept that all defaults of the EMPLOYER'S OTHER CONTRACTORS and 
EMPLOYER'S OWN FORCES inconsequence of the CONTRACTOR's failure to fulfill 
its duties, obligations and responsibilities under the CONTRACT shall be deemed and 
construed to be the default of the CONTRACTOR. 

For the avoidance of doubt, the principles herein shall apply and continue to bind the 
CONTRACTOR notvvithstanding that the WORKS are carried out at the srrE or 
otherwise, and the CONTRACTOR shall be deemed to have waived a!l defenses whether 
in contract and/or the law as regards to tbe absence of any privities of contract or 
otherwise. 

76.3 Co!}tractots OblitZatiorys with rel!a.£9s to f3mplo_yer's Qtber ContraGtors a11_d Employer'~ 
Own Forces 

Without prejudice to :any provisions of the CONTRACT nor to any of the duties. 
obligations, responsibilities and liabilities of the CONTRACTOR thereto ansing, the 
CONTRACTOR: 

(a) shall liaise, work, coordinate, cooperate, supervise and all of the like with vmrks 
carried out by the EMPLOYER'S OTHER CONTRACTORS and EMPLOYER'S OWl' 
fORCES in relation with. the WORKS; 

(b) shall not delay or obstruct or interfere with the EMPLOYER'S OTHER 
CONTRACTORS and EMPLOYEI<.'S OWN FORCES in their carrying out of their 
respective works; 

(c) shall where reasonably possible afford to the EMPLOYER'S OTHER 
CONTRACTORS and EMPLOYER'S OWN FORCES the free usc of the 
CONSTRUCTION PLANT, TEMPORARY WORKS and the like simultaneously, 
contemporaneously or otherwise used by the CONTRACTOR; and 

(d) shall carry out everything necessary whether specified or not to ensure that the works 
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of the EMPLOYER'S OTIIER CONTRACTORS and EMPLOYER'S OWN FORCES 
are properly integrated and interphased into the WORKS and the completion of the 
WORKS within the DATE(S) OF COMPLETION" 

76.4 Contractor to Notifv the Em~Jnc:er 

\'lithom prejudice to the any provisions of the CONTRACT nor to any of Lhe duties, 
obligations, responsibilities and liabililies of the CONTRACTOR thereto arising thereto, 
the CONTRACTOR shall notify the ENGINEER in writing together will all necessary 
derails thereto as to any events or acts or omissions of the El\1PLOYER'S OTHER 
CONTRACTORS and EMPLOYER'S OWN FORCES which in the reasonable opinion 
of the CONTRACTOR has affected or will affect the WORKS, not later than seven (7) 
days after the occurrence of the said event, act or omission and the ENGINEER shall if he 
considers necessary thereto issue instructions to the CONTRACTOR. Such aforesaid 
written notice by the CONTRACTOR together with the ENGINEER'S reasonable 
satisfaction that the CONTRACTOR has carried out everything reasonably necessary to 
mitigate any effects thereto arising shaU be condition precedent to any of the 
CONTRACTOR:S rights under the CONTRACT. 

Tbe ENGINEER'S decision on any of the matters which arise thereto and/or under Ctause 
76 as to the CONTRACTOR'S proportional or entire responsibility and/or accountability 
andlor liability as regards to such said matters arising thereto shall be final, binding on and 
conclusive against the CONTRACTOR. 

The. CONTRACTOR shall also be fully responsible to check on the •.vorks of 
EMPLOYER'S OTHER CONTRACTORS and EMPLOYER'S OWN FORCES so long 
as their works shall affect the WORKS of the CONTRACTOR; and to immediately 
advise the ENGINEER in 'Writing of any inadequacies and/or lack of precision, quality, 
etc. In the event lhe CONTRACTOR shall fail to advise the ENGINEER as aforesaid, the 
CQI'<.fTRACTOR shall be fully responsible for ali subsequent rectification works etc. to 
such works of EMl'LOYER'S OTHER CONTRACTORS and EMPLOYER'S OW:-J 
FORCES if they arc so required for the proper integration of the WORKS of the 
CONTRACTOR. 

EMPLOYER'S MATERIALS 

77.1 (:mplovcr's.Materials 

As provided in Sub~Clause L 1, all materials, machineries, plants, equipments, apparatus, 
goods and all other things supplied by the EMPLOYER and which are intended to form 
or be fanning part of the PERMANENT WORKS by the CONTRACTOR sloall be 
kno""' as and Cl!!led EMPLOYER'S MATERIALS. The EMPLOYlcR'S MATERIALS 
shall be generally as described in the BILLS OF QUANTITIES and/or as may from time 
to lime be advised by the ENGINEER. 

77.2 Contractor's O~li,ru!tions with regards to Employer's Materiat~ 

If applicable to the WORKS, EMPLOYER'S MATERIALS shall be supplied by and/or 
for and on behalf of the EMPLOYER and will be delivered to the SITE without charge to 
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the CONTRACTOR for the CONTRACTOR'S incorporation into the WORKS. The 
CONTRACTOR shall be responsible for all unloading, security. warehousing, storage, 
protection and an of the like. . 

The CONTRACTOR shall thereupon inspect all quantities, qualities and the like thereto 
and shall notifY the ENGll\.l£ER in \'.'filing within seven (7) days upon the respective 
MATERIALS to SITE in the event of any deficiencies and/or discrepancies and the like in 
the quantities and/or qualities of the MATERIALS and/or any other matter which shall 
require the attention of the ENGINEER, failing which the CONTRACTOR shall be fully 
responsible and accountable for any deficiencies thereto. Save unless written notice had 
been served by the CONTRACTOR to the ENGINEER as aforesaid and the ENGINEER 
shall issue instructions thereto. the CONTRACTOR shall thereupon assume full risk and 
responsibilities of the qualities and quanlities of the MATERIALS as if the MA TERlALS 
were supplied by the CON1RACTOR for the WORKS. However, in considering the 
CONTRACTOR1S responsibility and accountability as aforesaid as regards to any 
deficiencies and/or discrepancies on quantities and/or qualities of the EMPLOYER'S 
MATERIALS, the ENGINEER may consider any mitigation of the CONTRACTOR'S 
responsibility and accountabiJity insofar as: 

(a) the CONTRACTOR is not directly or indirectly in default nor has directly or indirectly 
conldbuted to deficiencies and/or discrepancies on quantities and/or qualities of the 
EMPLOYER'S MATERIALS; 

(b) the damages for the deficiencies and/or discrepancies on quantities andlor qualities of 
the EMPLOYER'S MA11'.RIALS arc claimable and had in fact been paid by the 
supplier(s) of the EMPLOYER'S MATERJALS to the EMPLOYER; and 

(c) the deficiencies and/or discrepancies on qualities of the EMPLOYER'S MATERIALS 
are inherent and/or latent and not foreseeable notwithstanding reasonable inspection. 

77.3 Contrac\or to Subm~t Quaatilv and Dc!iv~rv_Tirne 

If EMPLOYER'S MA TERJALS are to be incorporated into the WORKS, the 
CONTRACTOR shall be responsible for advising the ENGINEER regarding the 
quantities, etc of the EMPLOYER'S MATERIALS required and their required date(s) on 
SITE so as nol to cause any delay in the completion of lhe WORKS. The 
CONTRACTOR'S f.1.ilure to do the aforesaid shaH not reiievc him of any of his duties, 
obligations, responsibilities and liabilities under the CONTRJ\CT. The CONTRACTOR 
shaH be responsible for ensuring that the quantities of MATERIALS supplied to the SITE 
include sufficient but reasonable allowance for wastage. cutting, laps, breakage, etc which 
shall be agreed between the CONTRACTOR and the ENG!}.TEER subject to Sub-Clause 
77 .3. in the event that mutual agreement cannot be realized then lhe EN'GfNEER shall 
dl!cide on the allowances and his decision is final, binding on and condasive against tbe 
CONTRACTOR. The quantities delivered to SrTE shall be final and any insufficiencies 
thereto due to any causes whatsoever shaH be the CONTRACTOR'S responsibility. 

Provided always and notwithstanding the ENGINEER'S aforesaid agreement as regards 
to the CONTRACTOR'S requirement as to quantities of EMPLOYER'S MATERIALS, 
the ENGINEER may but shall not be bound to measure the EMPLOYER'S MATERJALS 
as used and installed by the CONTRACTOR for the WORKS and if such measurement 
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CONDITIONS OF CONTRACT 

with reasonable allowances for wastage, cutting, laps, breakage, etc shaH be less than the 
quantities earlier agreed bel:\veen the ENGINEER and CONTRACTOR and save unless 
the CONTRACTOR had reasonable justifications thereto, the costs of such difference in 
the quantities of the EMPLOYER'S MA TERlALS shall be recovered by the 
EMPLOYER from monies due or becoming due to the CONTRACTOR or as a debt due 
from the CONTRACTOR to the EMPLOYER. 

Any of the EMPLOYER'S MA TERlALS unused upon the completion of the 
CONTRACT shall be returned to the EMPLOYER. 

The responsibilities described above include any accessories and ancillaries required and 
shall be deemed to have been allowed for by the CONTRACTOR when pricing "Fix 
Only" items in the BILL OF QUANTITIES. 
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APPENDIX 
TO 

CONDITIONS OF CONTRACT 

DESCRIPTION CLAUSE DETAILS 

Amount of Advance Payment 58.2 W% of the Contract Sum 

Amount of Performance Bond 10 10% of the Comract Sum 

Phased Completion 43.2 To be advised later 

Date(s} for Comp1etion 43.1 * days from the date of 

~ 
Notice To Proceed 

~To be inserted bv the Contractor 

Amount of Liquidated Damages 47.1 0. 1% of the Contract Sum per 
day of delay in achieving the 
DATE FOR COMPLETION. 

' 
The maximum amount of liquid a-
ted damages for delay under the 
CONTRACT shall be 10% of the 
Contract Sum 

Period of Maintenanee 49 12 months from the Certificate of 
Practical Completion 

1 Percentage of Retemion Monies 58.1 10% of progress paymem 

Limit of Retention Monies 58.1 5% of Contract Sum 
-

' Time within which paymem robe 58.1 4 weeks 
made after certificate 

Currency 58.3 Indonesian Rupiah Only 

Minimum amount cenifiablc for 58.7 Rp 1 O,OOO,O:JO.OO 
Materials On Site 

If-- ·- ... 

... 

A -1 

. . 

' 
• 

• 

' 

' 

I 
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