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ABSTRACT

The aim of this research is to aﬁalyse the legal framework in Indonesia, Malaysia,
Singapore, and the Philippines, and its conformity to international instruments regarding general
elections, particularly on settlement of election offences for the conduct of democratic general
elections. To achieve the purpose of this study, there will be a need to examine (i) The extent the
legal framework in Indonesia, Malaysia, Singapore and the Philippines incorporated international
standards on election to protect election process from election offences; (ii) The extent the
election offences are settled through the criminal process and through the process of election
petition.

It is highly important to conduct a more comprehensive research, either globally or
regionally, to identify some problems related to settlement of election offences, either through
the criminal process or through the election petition process. By means of this research, the
differences and similarities of the legal framework as well as their strengths and weaknesses can
be found and some recommendations could be proposed to strengthen the system of election
offence settlement.

This study is a comparative study. The methodology applied in this thesis is related to the
objective, namely, to analyse the legal framework of Indonesia, Malaysia, Siﬁ;gaporc, and the
Philippines in solving election offences problems. This thesis analyses the extent to which the
legal framework incorporates several infernational standards concerning elections.

The primary data of this thesis are documents in the form of laws, legislation and court

decisions. It is supported by other literature, such as reports, academic journals, magazines,
i
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newspapers, and books. Additionally, interviews were also conducted with several resource
persons having expertise in this field. The data are analysed using a qualitative approach.

The study results demonstrate that in order to prevent unwanted political influence on the
election process , every country needs a legal framework that protect general elections from all
kinds of election offences, provide the right of all aggrieved parties to challenge the elections
result before an independent and competent judicial body and set out the scope of available
review, establish provisions concerning the effect of iregularities on the outcome of elections,
and provide effective and fair redress mechanism.

The existing legal framework of the respective countries generally cover elements of
international human right standards on election, however different on some issues, especially
the coverage of election offences, the model of regulation, the effect of election offences on the
election result, the ground of election petitions and the settlement procedure (in criminal process
and in election petition). Some aspects of the legal framework of settlement of election offences,
particularly in Indonesia, need to be improved to ensure more democratic general elections. It is
extremely important for a democratic country to protect its political process and protect political
rights of every citizen and parties from election offences. Without an effective and fair system, it
will be very difficult to achieve the protection as provided in intemational standards. The

intemnational standards provide a minimum benchmark to which all countries should aspire.
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CHAPTER 1
INTRODUCTION

“Everyone has the right to take part in the government of his country, directly or through free chosen
representatives. Everyone has the right to equal access to public service in his country. The will of the
people shall be the basis of the authority of the government; this shall be expressed in periodic and
genuine elections which shall be by universal and equal suffrage and shall be held by secret vote or by
equivalent free voting procedures.”

(Article 21 of the Universal Declaration of Human Rights)

1.1 Background

This thesis is a comparative study focusing on the settlement of election offences in four
Southeast Asian countries, namely Indonesia, Malaysia, Singapore and the Philippines, with
special reference to the Indonesia’s General Elections. The main goal of this thesis is to compare
and review the legal framework for holding elections in these selected countries based on
international electoral standards. | .

This thesis will demonsirate that the general election process in these four countries,
particularly Indonesia in general is in line with international standards on election. However, to
ensure a better democratic system of government, there is a need to make reforms toward
settlement of election offences through a country’s criminal process and election petition
process.

Today, democracy is widely accepted as compared to the authoritarian system. Free and
fair elections are the foundation of democracy. To ensure the purity of an electoral process, it is

essential that law provides full protection to electorates against any fear, injury,
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misrepresentation, fraud and other undesirable practices, which may be commitied by or on
behalf of candidates at an election.!

The effort to address the problem of election offences has been an issue in many
countries, such as in the United Kingdom since 1883 and in India since 19192 In Southeast
Asian countries, such protection has also been covered in the framework of election law.

Elections are important events in the democratic process of Indonesia, Malaysia,
Singapore and the Philippines. These countries have conducted periodical elections for quite a
long time. Considering the importance of elections, it must be protected from various offences
that may hamper the process from its purposes. These offences must be settled by way of
appropriate and effective manners. Therefore, the legal framework of these four countries in
addressing election offences becomes an interesting and important subject of study. In this
respect, a comparative study is important to find more effective ways to strengthen the election
process of the respective countries.

There are fifteen election standards which are internationally acknowledged. These
standards cover the following areas: (1) structuring the legal framework, (2) the electoral
system, (3) boundary delimitation, districting or defining boundaries of electoral units, (4) the
right to vote and to be elected, (5) electoral management bodies, (6) voter registration and voter
registers, (7) ballot access for political parties and candidates, (8) democratic electoral
campaigns, (9) media access and freedom of expression, (10) campaign finance and expenditure,

(11) balloting, (12) votes counting and tabulating, (13) role of the representatives of the parties

' Virbhadra Singh, “Foreword” in Jhingta, Hans Raj, Corrupt Practice in Elections, (New Delhi: Deep & Deep
Publications, 1996) at xi.

2 The Corrupt and Illegal Practices Prevention Act, 1883.

* The Government of India Act, 19]9.
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and candidates, (14) electoral observers, and (15) compliance and enforcement of electoral law.*
This research does not elaborate and use all the standards. In accordance with the purpose of this
research, the focus is on the international standards relating to compliance and enforcement of

election laws, which is standard fifteen.’

1.2 Problem Identification
Based on the background elaborated above, this thesis is intended to address two main
issues:
(a). Whether the legal framework of elections in Indonesia, Malaysia, Singapore and the
Philippines is in line with international standards on elections and;
(b). How election offences are settled through the criminal process and through the process of
election petition.
By looking at the two main issues, this thesis argues that the legal framework of elections
in Indonesia, Malaysia, Singapore and the Philippines in general is in line with international
standards on elections. However, in certain aspects, the legal framework is not always in

conformity with international standards.

1.3 Scope of Research

Considering the extensive breadth of the topic, the scope of this thesis will be limited to
the following. This study will be limited to reviewing four Southeast Asian countries that have
routinely held elections since their independence, i.e., Indonesia, Malaysia, Singapore, and the
Philippines. Indonesia is the focal point of this research.

Indonesia, Malaysia, Singapore, and the Philippines recognise several levels and types of
elections, i.e: (1) Legislative and Presidential elections (Indonesia, Singapore, and the

Philippines); and (2) Elections to elect members of parliament/council at the national level and

% See Intenational IDEA, Infernational Electoral Standards, Guidelines for Reviewing the Legal Framework of
Elections, (Stockholm: International Institute for Democracy and Electoral Assistance, 2002).

% Other standards of international democratic election will also be mentioned in several sections, despite the fact that
they are not used as tools of analysis.
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state level (Malaysia) or Provincial level (Indonesia and the Philippines). This thesis will
examine elections for parliament at the national level. However, this study will also address other
types of elections (such as state/ provincial elections and presidential elections).

Before moving forward, the term “settlement” used in this study will be clarified. This
word is derived from the word “settle.” Oxford Dictionary of Current English defines “setile” as
“reach agreement on a dispute” or “decide or arrange something finally.” While “settlement”
means “the action of settling” or “an official agreement intended to settle a dispute.”®

According to Collins English Dictionary, “to settle” means “to determine (legal dispute)”,
“to decide” or “to resolve.” Meanwhile “settlement” is defined as “the determination of a
dispute.”” According to the Cambridge Advance Learners Dictionary, “to settle” means “to reach
a decision or agreement about something.” Setilement is the noun of “to settle.”® Taking
together all definitions above, it is submitted that the proper definition of “settlement of election

offences” is the determination or decision of a legal dispute (particularly election offences) in the

process of elections which is primarily handled by court mechanisms.

1.4 Methodology

This thesis is a comparative study. Comparison can be defined as an activity to identify
the similarities and differences between two or more indicators. Comparative jurisprudence in
Black’s Law Dictionary is defined as “the study of the principles of legal science by the
comparison of various systems of law.”® This thesis is using a type of comparative study that

“objectively and systematically analyses solutions of which various systems offer for a given

§ Oxford Dictionary of Current English, (Oxford: Oxford University Press, 2006) at §30.
7 Collins, Harper, Collin English Dictionary, (Glasgow: Harper Collins, 2007) at 1476,

® Combridge Advance Learners Dictionary, (Cambridge: Cambridge University Press, 2005) at 1163.
9 Black, Henry Campbell, Black’s Law Dictionary, 6th Edition, (St. Paul, Minn: West Publishing Co, 1990) at 282,

4
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legal problem.”'® In this thesis, the legal problem is election offences which are committed
during the election procéss.

The methodology applied in this thesis is related to the objective, namely, to analyse the
legal framework of Indonesia, Malaysia, Singapore, and the Philippines in solving election
offences problem, either by means of criminal process or by means of election petition process.
This thesis analyses the extent to which the legal framework incorporates several international
standards concerning elections. To meet this objective, the first step is to identify certain
international standards which are relevani to the settlement of election offences. This is
determined by the various international documents.

The next step is to analyse the conformity between the election legal framework in the
respective countries and international standards. This also involves study of legal documents
related to elections in these four countries. The documents are constitutions, acts and subsidiary
legislations. The documents are compared for the similarities and differences, and also for the
weaknesses to be avoided and strengths to be followed or adapted to local circumstances.

To understand the settlement of election offences in these countries, either through the
criminal process or by election petition, several methods will be used. Firstly, an analysis of the
relevant legislations and cases. This is undertaken to discover how effective the existing laws are
in settling election offences, what problems arise, and how to improve the weaknesses and
shortcomings. At this point, the comparative analysis is applied to reveal the positions of each

country toward certain legal issues on election offences.

' Hug (as cited by Peter De Cruz) pointed out several types of comparative studies : a) Comparison of foreign
systems with the domestic system in order to ascertain similarities and differences; (b) Studies which analyse
objectively and systematically solutions which various systems offer for a given legal problem; (c) Studies which
investigate the causal relationship between different systems of law; (d) Studies which compare the several stages of
various legal systems; (e} Studies which attempt to discover or examine legal evolution generally according to
periods and systems. See De Cruz, Peter, A Modern Approach to Comparative Law, (Boston: Kluwer, 1993).
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The primary data of this thesis are documents in the form of laws and legislation or court
decisions. It is supported by other literatures, such as reports, academic journals, magazines,
newspapers, and books. Additionally, interviews were also conducted with several resource
persons having expertise in this field. The data are analysed using a qualitative approach.

This thesis examined election cases in the selected countries. The cases were obtained
from law journals, copy of official documents (unpublished), the Supreme Court’s official
websites, as well as literature which discussed election cases. Such cases were easily found in
Indonesia, Malaysia, and the Philippines. It was difficult to obtain such cases in Singapore.

It is therefore important to note very early that, despite the efforts to find out such cases
in Singapore by means of the same method (as applied in three other countries) there is no
election case found in Singapore. In several literature discussing election system and process in
Singapore, such as Constitutional Law in Malaysia and Singapore,"" Government and Politics of
Singapore'* and “Electoral Politics in Singapore,”” there were no discussions of election cases.
The discussion primarily focuses on electoral system, such as the introduction of Group
Representation Constituencies (GRC) in Singapore. Therefore, for Singapore, this thesis mainly
relies on legislation, rather than case law. There are several cases which are related to elections,

such as JB Jeyaretnam v Public Prosecutor’® and JB Jeyaretnam v Lee Kuan Yew."’ However,

Y Tan, Kevin Y.L and Thio Li-An, Constitutional Law in Malaysia and Singapore (2nd ed). (Singapore:
Butterworths Asia, 1997).

' Quah, Jon S.T, Chan Heng Chee and Seah Chee Meow, Government and Politics of Singapore. (Oxford: Oxford
University Press, 1985).

B Hwee, Yeo Lay,“Electoral Politics in Singapore”™, in Electoral Politics in Southeast & East Asia (Eds) Aurel
Croissant, Gabriele Bruns and Marei John, (Singapore: Friedrich Ebert Stiftung, 2002).

" JB Jeyaretham v Public Prosecutor {19907 1 MLIJ 129 (High Coust, Singapore) quoted in Tan, Kevin Y.L and
Thio Li-An, op.cit., 797-799

1 IB Jeyaretnam v Lee Kuan Yew [1992] 2 SLR 310 (Singapore Court of Appeal) quoted in Tan, Kevin Y.L and
Thio Li-An, id at 822-832.

6
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these cases focused on freedom of speech and expression issues'® rather than election offences or

election disputes.

1.5 Litérature Review
Democracy and General Elections

The literal meaning of democracy — government by the people — is probably the most
basic and widely used definition."” Democracy may be defined as not only as government by the
people, but also as government for the people, that is, government acting in accordance with the
preferences of the people. An ideal democratic government would be one whose actions are
always in perfect comespondence with the preferences of .its citizens. Such complete
responsiveness had never existed and perhaps never been achieved, but it serves as an ideal to

which democratic regimes should aspire.'®

Until the 20" century, numerous countries had yet to practice democracy. It was only by
the end of the 19" century that constitutional democracy appeared as a concrete program and
political system. At present, the number of countries adopting democracy has increased. It has
grown from one country in 1860 to 65 countries in 1990."° Freedom House has recorded that up
to 1999, electoral democracies represent 120 of the existing 192 countries and covers 62.5

percent of the world’s population.”

16 gee, e.g. Tan, Kevin Y.L and Thio Li-An, op.cit., 797-799 and 822-832.
1 Liphart, Arend, Democracies, Patterns of Majoritarian and Consensus Government in Twenty-One Countries,
{New Haven: Yale University Press, 1984) at 1. The word democracy resulted from the Greek language, namely
denos that means people and kratos or kratein, which means power or in power. See Miriam Budiarjo, Dasar-Dasar
{imu Politik [The Principles of Poiitical Science], (Jakarta; Gramedia, 1985) at 50.

Ibid
1? See chart concerning development of democracy in Dahl, Robert A, Perihal Demokrasi — Menjelajah Teori dan
Praktek Demokrasi Secara Singkat [Regarding Democracy — Briefly Exploring the Theory and Practices of
Democracy], (Jakarta: Yayasan Obor Indonesia, 2001) at 11.
2 hitp:www. freedomhouse.org/reports/century.pdf cited on September 10, 2005.

Settlement of election..., Topo Santoso, FH Ul, 2009.

+



Why has the majority of states chosen democracy? Democracy offers more protection of
human rights than an authoritarian system.*' Stable and solid democracy, in general, correlates to
greater appreciation of human rights., Meanwhile, in other sectors, which are not related to
political freedom, democracy promises the creation of a political framework where groups
fighting for development and human rights have a better opportunity in organising and
expressing their demands. Sorensen said, democracy offers opportunity, not assurance of
.':1ccomp1ishrru?,nt.?'2

Regarding the same question of why democracy is chosen, Robert A. Dahl provided ten
reasons:> (1) Democracy helps to prevent the development of government by ruthless and
devious autocracy class;®* (2) Democracy gnarantees its citizen with a number of human rights
standards which are not provided and cannot be provided by non democratic systems; (3)
Democracy ensures greater personal freedom for its citizen compared to other possible
alternatives; (4) Democracy assists people in protecting their main interests; (5) Only a
democratic government is capable of providing as great opportunities for people as possible, to
use their freedom of choice , i.e., to live under laws of their choice; (6) Only a democratic
government is capable of providing as great opportunities as possible to discharge moral
responsibility; (7) Democracy helps develop humanity more totally than other possible
alternatives; (8) Only democratic government is capable of assisting the development of a
relatively high degree of political equality; (3) Modemn representative democratic countries do
not fight against one another; and (10) Countries with democratic governments tend to be more

prosperous than countries with non democratic governments.

' Sorensen, Georg, Demokrasi dan Demolratisasi [Democracy and Democratization), (Yogyakarta: Pustaka
Pelajar, 2003) at 52-53.

2 Ibid.

¥ Dahl, op.cit., 63-83.

¥ For example, Josep Stalin in Soviet Union, Adolf Hitler as Germany autocrat ruler, or Pol Pot in Cambodia.
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With regard to reason that democracy is an important power for peace, German
philosopher Immanuel Kant in his essay “Perpetual Peace” (1795) stated that once enforced,
democracy will bring about peace relations since a democratic government is controlled by the
community.

Empirical support over Kant and Dahl’s opinion is put forward by R.J. Rummel who
concluded that the more libertarian a country is, the less it involves itself in any acts of violence
with other countries. Nevertheless, several studies rejected that idea, for example, Melvin Small
and J. David Singer did not find any significant difference between democracy and other regimes
regarding the frequency of involvement in war. Despite differences in opinion, optimism over
democracy continues to grow because even though they are involved in war, democratic
countries do not attack one another.

Regarding the relationship between democracy and economic welfare, Robert Dahl
convincingly states that the experience in the 19" and 20" centuries demonstrates that
democratic countries are prosperous and non democratic countries are generally poor. Dahl
relates this matter in support of democracy for people’s education, independent judiciary, and
communication of which are useful to economic growth.

A slightly different conclusion is presented by Sorensen who states that there is no direct
relationship between the form of regime (democratic or authoritarian) and the results of
development by simply reasoning that various types of democratic and authoritarian regimes
have different development capacities. 2’ This argument may be supported by the fact that some
non democratic counfries are more prosperous than certain democratic countries, such as China

compared to India, or Sandi Arabia compared to the Philippines. However, Dahl’s opinion in this

® Sorensen, op.cit., 166-169 and Dahl, op.cit., 80-81.
% Dahl, id at 82.
7 See Sorensen, op.cit.,155.
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issue is still relevant, because he used the words “tend to be more prosperous™ rather than
“always more prosperous.” This means that generally democracy gives more opportunity for
people in that country to reach prosperity than in non democratic countries.

In addition to that, democracy has a correlation with corruption prevention (even though
there are other factors). According to Klitgard, Maclean-Abaroa and Parris, a multi-party system
and a free market system can increase competition and accountability, which will subsequently
diminish corruption.?®

As mentioned above, the existence of regular election is part of the process in a
democratic government. Even though elections are not the only instruments of democracy, they
are of critical importance. In fact, the exisience of elections indicaies that a state adopts a
democratic political system, as explicitly stated by Powell:

“Elections are not the only instruments of democracy. They must be supported by other

organisations and rules that encourage communication and cooperation. However,

elections are critical democratic instruments. They claim of establishing a system that

compels or greatly encourages the policymakers to pay attention to citizens. There is a

widespread consensus that the presence of competitive elections, more than any other

feature, identifies a contemporary nation-state as a democratic political systern.””

It is necessary to emphasise and underline Powell’s argument, especially one that states:
“the presence of competitive elections, more than any other features, identifies a contemporary
nation-state as a democratic political system.” In conjunction with this statement, the question to

be answered is whether Indonesia, Malaysia, Singapore, and the Philippines are countries with

democratic political systems. To be more specific the question is whether there are competitive

2 Klitgard, Robert, Ronald Maclean-Abaroa, and H. Lidsey Parris, Penuntun Pemberantasan Korupsi dalam
Pemerintahan Daerah {Guidance to Elimination of Corruption in the Regional Government], (Jakarta: Yayasan
Obor Indonesia, 2005} at 110. _

® powell JR, G. Bingham, Elections as Instruments of Democracy (Majoritarian and Proportional Visions), (New
Haven: Yale University Press, 2000) at 4.
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elections in Indonesia, Malaysia, Singapore, and the Philippines.”® The answer to that question
will denote whether these countries adopt democracy.

From a legal perspective, the answer is positive. Indonesia for example, after the third
amendment in 2002, the 1945 Constitution has an explicit provision governing “general
elections” as well as a general election commission.! From this perspective, we can assume that,
de jure, Indonesia adopts democracy with a representation system. Elections are instruments to
elect the people's representatives.

The legal provision conceming free and regular elections also appears in the constitution
of Malaysia, Singapore, and the Philippines. Therefore, it is clear that in terms of constitution,
the respective countries adopt representative democracy. However, in terms of the quality of the

democracy, there are different views. This issue is discussed further in chapter three.

Periodical General Elections

In Indonesia, Malaysia, Singapore, and the Philippines as well as other Southeast Asian
countries, elections have been held regularly and they have also been taken seriously. Massive
amounts of money were spent to mobilise voters and organise polls.*? Elections have been a
regular feature of Southeast Asian politics since the 1940s and even earlier in some cages.

In Indonesia, for example, general elections have been held since 1955, Moving further

back, its experience of elections or a representative system goes back to the colonial era, and

3® What Powell meant by competitive election is: “the voters can choose among alternative candidates. In practice, at
least two organised political parties that have some chance of winning seem to be needed to make choices in
legislative elections meaningful. People must also be allowed to have the basic freedom to form and express
Preferences. * Powel, id at 255. _

! Prior to third amendment, there was no provision in the 1945 Constitution that explicitly stipulates the word
general election or general election institution, however, based on the understanding of the articles related to the
People Representative Assembly, experts conclude that general elections have legal basis in the 1945 Constitution.
32 Taylor, R.H, “Elections and Politics in Southeast Asia” in The Politics of Elections in Southeast Asia, (Ed. RH.
Taylor) (Cambridge: Woodrow Wilson Center Press and Cambridge University Press, 1996) at 4.
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local elections in some places, such as Yogyakarta® and Minahasa (South Sulawesi).>* From the
Soeharto’s era known as the ‘New Order,’ general elections were held regularly, i.e. in 1971,
1977, 1982, 1987, 1992 and 1997. The following general election should have taken place in
2002, but due to political, social, and economics crisis of 1998 that led to the fall of Soeharto, the
general election was held in 1999 and became Indonesia’s most democratic election ever held in
the last 30 years.*® The latest general election was conducted in 2004. The next general election
will be held in 2009.

In Malaysia, elections were held in 1955 (pror to its independence), 1959, 1964, 1969,
1974, 1978, 1982, 1986, 1990, 1995, 1999, 2004 and 2008. Similarly, Singapore has held
elections since 1955 (before its independence and separation from Malaysia). From 1963 and
2006, Singapore has held 11 elections. The first election ever held in the Philippines was in
1907. The last sixth elections in the Philippines were held in 1987, 1992, 1995, 1998, 2001, and
2007.

Comparative studies on politics and governments in Southeast Asia have been quite
frequently conducted and reported. Examples are among others, Lukman Thaib’s The Politics
and Governments of South East Asia,*® Anek Laothamatas’s Democratisation in Southeast and

East Asia,*" and Muthiah Alagappa’s Political Legitimacy in Southeast Asia. **

* The province located in the south part of Java Island, surrounded by Central Java Province.

3 Feith, Herbert, Pemilihan Umum 1955 di Indonesia [The 1955 Indonesian General Election], (Jakarta:
Kepustakaan Populer Gramedia,1999) at 1-8.

% Gaifullah Ma’shum, KPU & Kontroversi Pemilu 1999 {General Election Commission and Controversy of the
1998 General Elections], (Jakarta: Pustaka Indonesia Satu, 2001) at ix. Ma’shum pointed out that the 1999 General
Elections could be considered as “unique.” The reason is that there were two opposite opinions regarding the
General Elections were held in a democratic manner. Ironically, according to the General Election Commission
itself (at that time consisted of political party representatives) the General Elections were not democratic and
suffered from many irregularities.

% Lukman Thaib, The Politics and Goverments of Southeast Asia, (Kuala Lumpur: Golden Books Center, 1997).

37 Laothamatas, Anek. Democratisation in Southeast and East Asia, (Singapore: Institute of Southeast Asian
Studies, 1997).

% Alagappa, Muthiah (Ed), Political Legitimacy in Southeast Asia, (Stanford: Stanford University Press, 1995).
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There are also several other important books which focused on general elections in
Southeast Asia. One of those is Electoral Politics in Southeast & East Asia, edited by Aurel
Croissant, Gabriele Bruns and Marei John.*® This book discusses the election system exercised in
several Southeast and East Asian countries, including Indonesia, Malaysia, Singapore and the
Philippines. Besides discussing the election systems, this book also describes relevant issues
such as irregularities of elections. There is also another book written by R.H Taylor by the title
of The Politics of Elections in Southeast Asia.*®

The above-mentioned books compare elections in Southeast Asia, including the political
and historical aspects. However, few of the books are devoted to analysing court decisions over
election cases. One of those books is Malaysian Election Law by Tunku Sofiah Jewa *' This
four-volume book is a comprehensive treatise of elections in Malaysia. The selection and
presentation of cases and materials in the book were designed to facilitate the discussion of
problems that most frequently arise when elections are conducted.

In Indonesia, there are a few books addressing election offences. One with a legal
perspective approach is a book by Sintong Silaban.* Meanwhile, several other books use social,
political or economic approaches. One example is 2 book by Alexander Irwan and Edriana,
Pemilu: Pelanggaran Asas Luber® These books are not comparative studies and they only

describe election offences in Indonesia.

% Croissant, Aurel, Gabriele Bruns and Marei John (Eds), Electoral Politics in Southeast & East Asia, (Singapore:
Friedrich Ebert Stiftung, 2002).

“ Taylor, loc.cit.

1 Tunku Sofiah Jewa, Malgysian Election Laws, Vol. 1 — 4, (Kuala Lumpur; Pacifica Publications, 2003).

42 See Sintong Silaban, Tindak Pidana Pemilu (Suatu Tinjauan Dalam Rangka Mewujudkan Pelaksanaan Pemilu
Yang Jujur dan Adily [Election Offences, An Overview toward Free and Fair Election], (Jakarta: Sinar Harapan,
1992).

¥ See Alexander Irwan and Endriana. Pemifu: Pelanggaran Asas Luber [General Election: Violation of Direct,
General, Free, and Secret Principle], (Jakarta: Sinar Harapan, 1995). After the 1999 General Elections, several
books were published that focused on general election offences. Just to mention several examples, see Hermawan
Sulistiyo, et. al, Kekerasan Politik dalam Pemilu 1999 [Political Violence on the 1999 General Elections], (Jakarta:
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Discussing election offences leads one to discuss election disputes, as election offences
can be used as a ground for election disputes. Comparative studies on election disputes are also
rare. In this regard, Violaine Autheman stated that until recently few studies .have been
conducted concerning settlement of election disputes, which is of vital importance, **

Based on above-mentioned reasons, it is highly important to conduct a more
comprehensive research, either globally or regionally, to identify some problems related to
settlement of election offences, either through the criminal process or election petition process.
By means of this research, we can find out differences and similarities of some legal frameworks
as well as their strengths and weaknesses. Finally, some recommendations could be proposed to
strengthen the system of election offence settlement.

It can be stated that there has not been any significant study comparing election offences
and their settlements in Southeast Asia. Therefore, this thesis fills an important gap by
conducting a comparative study in order to analyse the weaknesses and strengths of these rules,
and contribute to the improvement of the settlement system of such ele;:tion offences.

In order fo carry out a comparative study on the settlement of election offences in
Indonesia, Malaysia, Singapore, and the Philippines, it is necessary to briefly describe the
different legal systems of these countries. These important differences will then determine the

position of each legal system in terms of the application of landmark court decisions on given

election cases.

KIPP Indonesia, 2000); Hermawan Sulistyo and A. Kadar, Uang & Kekuasaan dalam Pemilu 1999 [Money &
Power on the 1999 General Election), (Jakarta: KIPP Indonesia, 2000).

*Awtheman, Violaine, “Penyelesaian Sengketa Berkaitan dengan ‘Hasil Pemilu’: Kilasan Praktek Peradilan di
Beberapa Negara di Seluruh Dunia” [Settlement of Dispute concerning Result of Election: Court Practices in Some
Countries of the Word], Paper presented in Workshop: The Role of Constitutional Court on Settlement of Election

Disputes through a Transparent Court Process, February, Bogor, 2004, at 22,
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Different Legal Systems

Indonesia is a civil law country as a consequence of long colonisation by the Dutch. As a
civil law country, the written law is considered as a more important source of law. The civil law
system places relatively less weight on prior judicial decisions. Different from common law
judges who are bound by the doctrine of stare decisis to uphold case precedents, Indonesian
judges are bound to no such doctrine. They are not bound by other judges’decisions, either
higher or equal rank.** However, in practice, the exercise of such principle is relatively not strict.
Even though stare decisis does not prevail, the lower judges to some extent feel bound by the
decisions of higher level judges. This tendency occurs in order to hinder legal uncertainty, to
prevent unnecessary expenses because of an appeal submitted by an unsuccessful party, and to
prevent bad judgment from a superior judge.

Differing from that, Malaysia and Singapore are common law countries which inherited
the English common law tradition. In essence, the common law system of Singapore and
Malaysia is characterised by the doctrine of judicial precedent (or stare decisis). According to
this doctrine, when a court has once laid down a principle of law as applicable to a certain state
of facts, it will adhere to that principle, and apply it to all future cases, where the facts are
substantially the same; regardless of whether the parties and property are the same.*’ In this
regard, the judges are only required to apply the ratio decidendi (or the operative reason for the

decision) of the higher court within the same hierarchy.*®

“* According to Purbacaraka and Soekanto, by quoting opinion of Ter Haar, Stare Decisis has also prevailed in
Indonesia, particularly in Adat Court. Purnadi Purbacaraka and Soerjono Soekanto, Perundang-undangan dan
Yurisprudensi [Legislation and Case Law], (Bandung: Citra Aditya Bakti, 1993) at 57-58.

* Recently, the utilisation of court decisions, particularly Supreme Court decisions, by prosecutor, attorney and
judge int Indonesian court proceeding have increased. ibid.

¥ Black, op.cit., at 1406.

* T2i Yong Sam Sim, A Guide to the Singapore Legal System and Legal Research, hitp://www.

Nyulawglobal com/index.htin.quoted at October 10, 2007.see also
http:/fwww.singaporelaw.sg/content/TegalSyst.html.
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According to Lloyd, the special features of the present-day common law system of
precedent may be summarised as:*

(i) a particular emphasis on judicial decisions as the core of the legal system,; (ii) a very

subordinate role conceded to juristic writings, as against decisions of the courts, in the

exposition of the law; (iil) the treatment of certain judicial decisions as binding on other
judges; and (iv) the form of judicial judgments and the mode of reporting these.

The application of stare decisis doctrine in Malaysia is clear, and this is affirmed by
judges in several cases. As elaborated by Wan Arfah Hamzah and Ramy Bulan,® there are cases
which explain this doctrine in Malaysia including Public Prosecutor v Datuk Tan Cheng Swee,
Kumpulan Perangsang Selangor v Zaid bin Haji Mohd Noh, and Co-operative Ceniral Bank
Lidv Feyen Development. The previous case which explains the implementation of this doctrine
both in Malaysia and in Singapore is Mak Kah Yew v Public Prosecutor.®’

In Public prosecutor v Datuk Tan Cheng Swee, the federal judge said that:

“..t is however necessary to reaffirm the doctrine of stare decisis which the Federal

Court accepts unreservedly and which it expects the High Court and other inferior court

in a common law system such as ours, to follow similarly.”>

In Kumpulan Perangsang Selangor v Zaid bin Haji Mohd Noh,” the judge pointed out
that the basic philosophy of common law is housed in the expression “certainty through
precedent.” Meanwhile, in Co-operative Central Bank Ltd. v Feyen Development the judge said
that:

“... 1t was necessary for each lower tier to accept loyally the decision of the higher tiers
and chaotic consequences would follow should the lower tier fail in this duty. It was

*® Freeman, M.D.A, Lioyd’s Introduction to Jurisprudence, (London: Sweet & Maxwell LTD, 2001) at 1381,
% Wan Arfah Hamzah and Ramy Bulan, An Introduction to the Malaysian Legal System, (Shah Alam: Oxford Fajar,
2003) at 67-97.
31119711 1 M.LJ 1. For more explanation see Ahmad Ibrahim and Ahilemah Joned, Sistem Undang-Undang di
Malaysia [Legal System in Malaysia), (Kuala Lumpur: Dewan Bahasa dan Pustaka, 2002) at 107-112. See also Noor
Aziah Mohd Awal, Pengenalan kepada Sistem Perundangan di Malaysia [Introduction to Malaysian Legal System],
gP_e_la_ling Jaya: International Law Book Services, 2003) at 71-74.

219801 2 ML.J. 277.
%3 1980] 2 MLL.J. 276,277.

16

Settlement of election..., Topo Santoso, FH Ul, 2009.




therefore not open to an intermediate court of appeal, such as the court of appeal in this
country, to disregard a judgment of a final court of appeal such as the Federal Court...” **

In the Philippines, the sources of law consist of statutory law and case law. Statutory law
includes constitutions, treaties, statutes proper or legislative enactments, municipal charters,
municipal legislation, court rules, administrative rules and orders, legislative rules and
presidential issuance, The Philippine law is also derived from cases because the Civil Code
provides that “judicial decisions applying fo or interpreting the laws or the Constitution shall
form a part of the legal system of the Philippines.” However, only the decisions of the Supreme
Court establish case law. These decisions are also binding on all other courts. These decisions
assume the same authority as the stamtes to which they apply or interpret.

From the above-mentionf;d description, we can conclude that precedent has been the life-
blood of the legal systems, but there is a different approach between common law and civil law
as Lloyd has pointed ouf that “it is, of course, particularly prominent in the common law, but
barely less so in the modem civil law.”*® This difference will have an effect on the settlement of
election cases in Indonesia, Malaysia, Singapore and the Philippines with the civil law countries
giving prominence to legislation whereas the common law countries must take into account

judicial precedent.

1.6 Structure
This thesis consists of seven chapters. The chapters elaborate on the above-mentioned

arguments, The first chapier is the introduction. This chapter covers background, problem

*11997] 2 M.L.J. 830, .
3 tnsular Life Assurance Co., Ltd, Employees Assoc., et al. v Insular Assurance Co., Ltd, et al G.R. No. 25291,
January 30, 1971. See De Vera, Gwen G, “History and the Generation of Decisional Rules,” in Philippine Law
Journal, Vol.80, September 2005, No. 1, at 26-52. See alse Milagros Santos-Ong, Philippine Legal Research,
http://www.nyalawglobal.org/globalex/Philippines.htm

* Freeman, op.cit., 1381.
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identification, scope of research, methodology, literature review and the structure of the thesis.
The discussion in the second chapter focuses on the international standards of democratic
elections as general background and theoretical framework of this research.

In chapter three, a general overview towards legal framework of elections in four
Southeast Asian countries, ie., Indonesia, Malaysia, Singapore and the Philippines is Jaid out
The historical, political, and social as well as the legal aspects of the elections of the respective
countries are discussed. In the last part of this chapter, the legal framework of the elections is
also thoroughly examined.

Chapter four discusses the election offences, ranging from the definition and scope,
purpose and its arrangement as well as model of regulation of election offences. In this chapter,
the differences and similarities of election offences existing in Indonesia, Malaysia, Singapore
and the Philippines are analysed. This chapter focuses on an election offence known as bribery
which is considered as one of the most serious offence and a frequently committed offence.

Chapter five presents the settlement of election offences through the criminal process and
some relevant problems and cases. Meanwhile, chapter six provides an analysis of the settlement
of election offences through the election petition. After discussing various issues related to the
settlement of election offences and comparing the arrangement in Indonesia to those in Malaysia,

Singapore and the Philippines, the conclusion and recommendation are laid out in chapter seven.
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CHAPTER 2

INTERNATIONAL STANDARDS ON ELECTIONS

“Every citizen shall have the right and the opportunity, without any of the distinctions mentioned in
article 2 and without unreasonable restrictions: (a) To take part in the conduct of public affairs, directly .
or through freely chosen representatives; (B) To vote and to be elected at genuine periodic elections
which shall be by wuniversal and equal suffrage and shall be held by secret ballot, guaranteeing the free
expression of the will of the electors; (¢) To have access, on general lerms of equality, to public service in
his country ™.

(Article 25 International Covenant on Civil and Political Rights)

This chapter presents international standards which govern election offences. These
standards are designated to create democratic elections as the instrument to achieve a democratic
government. By elaborating on such standards, this research seeks to find the kind of standards
needed to attain a democratic government.- This chapter focuses on three issues that are integral
to standard fifteen, namely protection from election offences, rights of aggrieved party to seek

redress, and effect of irregularities on the outcome of elections.

2.1 Free and Fair Elections

Looking at the present world situation, indirect democracy or democracy through
representatives is the applicable political reality. Elections are the method to elect people's
representatives. Indeed, the absence of competitive, honest and fair elections can be considered
as the absence of democracy. According to Powell:

“In political systems with many people such as modern nations, government ‘by the

people’ must, for the most part, be indirect. The people participate primarily by choosing

policymakers in competitive elections. Such elections are instruments of democracy to
the degree that they give the people influence over policy making.*!

! Powell JR, G. Bingham, Elections as Instruments of Democracy, (New Haven: Yale University Press, 2000) at 3.
19

Settlement of election..., Topo Santoso, FH Ul, 2009.




Powell’s observation is precise and accurate. Democratic elections are the basis of
government legitimacy. Without democratic elections, the government will lose its legitimacy
and people’s support. This notion is also in line with the Declaration of Principles for
International Election Observation® which provides that:

“Genuine democratic elections are a requisite condition for democratic governance,

because they are the vehicle through which the people of a country freely express their

will, on a basis established by law, as to who shall have the legitimacy to govern in their
name and in their interests. Achieving genuine democratic elections is a part of
establishing broader processes and institutions of democratic governance,”

Genuine democratic elections or fiee and fair elections not only deal with whether
electoral management body is impartial and effective, but also whether the candidate can carry
out a campaign freely with support from the people. Highly related to free and fair elections is
the issue of whether government resources are used appropriately during the election process;
whether the military is neutral and acting as a professional organisation; and whether the police
and attorneys maintain order and protect those who want to exercise their civil and political
rights. Other important issues are whether the judicial institution is impartial and effective;
whether the media is free in their presentation of accurate information and acting as a watchdog
towards the government and political process, and whether the media provides access to
candidates and objective coverage of candidates.?

An important element during this process is the development of people’s trust towards
elections. If citizens do not feel that they are free to exert their political choice, obtain adequate

information for that purpose, and that their preference will be honoured, the election process will

be insignificant. The candidates should feel that they have a fair opportunity to win votes — that

2 Qctober 27, 2005

* Merloe, Patrick, Pemilihan Umum Demokrati: Hak Asasi, Kepercayaan Masyarakat dan Persaingan Yang Adil.
[Democratic General Election: Human Rights, People’s Trust and Fair Competition], (Jakarta; Dinas Penerangan
Amerika Serikat, 1994) at 1,
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is a “level playing field.” Moreover, candidates should feel that they will be encouraged to get
involved in the process and to honour the results of elections. Thus, elections are closely related
to events that have taken place prior to and following the elections.*

The institution, which is responsible for administering elections, should bé independent
and able to hold the process of elections fairly and effectively. Otherwise people .will not trust
the results of elections. Moreover, it is important to evaluate whether the election institutions, the
police as well as the attorneys, adequately monitor these factors and take effective actions to
prevent problems and investigate breaches. This is to ensure equality before the law and legal
protection for all candidates.

As mentioned earlier, democracy requires free, fair and periodic elections’ In a
democratic country, there is political equality. To have political equality, each citizen must have
the same and effective opportunity in voting, and all votes must be counted equally. When the
equality in voting is upheld, the general election is justifiably free and fair.®

Although free and fair elections are very important events, they are not ends in
themselves. Elections are only means to bring about a legitimate and truly representative
government. What are the features of free and fair elections? The indications of free and fair
elections include the presence of a sentiment that reflects popular consent and participation in
public affairs. It is something that emerges as the people feel that they have been consulted in

public affairs. Other indications are the governments that can be readily replaced without

.
Thid.

* Dahl, Robert A, Perikal Demokrasi — Menjelajah Teori dan Praitek Demokrasi Secara Singkat [Regarding

Democracy — Briefly Exploring the Theory and Practices of Democracy], (Jakarta: Yayasan Obor Indonesia, 2001)

at 132.

% Ibid.

21

Settlement of election..., Topo Santoso, FH Ul, 2009.




violence or bloodshed, and when the politicians would not risk to become untouchable as they
know they would be made accountable in the forthcoming elections.’

What are democratic elections? According to Jeane Kirkpatrick, scholar and former
United States ambassador to the United Nations, democratic elections are competitive, periodic,
inclusive, definitive elections in which the chief decision—makérs in a government are selected by
citizens who enjoy broad freedom to criticise government, to publish their criticism and to

present altemnatives.?

2.2 Sources of International Standards on Elections
In order to obtain free and fair general elections we need certain international standards.
Some international organizations have produced election standards;
a. The Association of Central and Eastern European Election Officials (ACEEEO) produced
a draft on 'Convention on Election Standards, Electoral Rights and Freedom';’
b. The European Commission for Democracy through Law (Venice Comrmission) produced
'Guidelines on Elections";®
c. The International Foundation for Electoral Systems (IFES) established 'Universal
Standards for Free and Fair Elections';'!

d. The National Democratic Institute for International Affairs (NDI) introduced 'Democratic

Elections: Human Rights, Public Confidence and Fair Competition';'? and

? Abdul Aziz Bari, Malaysian Constitution: A Critical Introduction, (Kuala Lumpur: The Other Press, 2003) at 218,
g Merloe, op.cit., 16.

? http:/fwww.cikrf.ru/conference/conference_en_konv.htm

1® http:/fwww.venice.coe.int/docs/2002/CDL-AD(2002)013-e.html

" hitp:/Fwww.ifes.org/reg_activities/Pdf/05_21 02 angola eng_annex2.pdf

12 http:/iwww.accessdemocracy.org/NDIAibrary/005_ww_demelections.pdf
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e. The Southern Africa Development Community (SADC) formed Parliamentary Forum

"Norms and Standards for Elections in the SADC Region'."”

All these standards which are developed by such organisations are based on various -

international, regional declarations and conventions, as well as UN declarations and conventions
regarding human rights'® and other related legal instruments. These principles and standards
were developed, acknowledged and utilised by the international community to provide guidance
in determining the integrity and legitimacy of elections.

The most important documents are the 1948 Universal Declaration of Human Rights and
the 1966 International Covenant on Civil and Political Rights, which enshrine the overarching
rights of citizens to expression of their will through periodic elections, universal and equal
suffrage, and free voting procedures.ls

Pursuant to the Universal Declaration of Human Rights, the will of the people is the basis
of authority of govcmme,n’c.16 The mechanism chosen by the international community for the
expression of this will is the electoral process. In order to have a valid and genuine expression of
the will of the people, these elections must be “free and fair”.!?

The essence of free and fair elections is the extent to which they facilitate the full

expression of the political will of the people. Fundamental to this requirement is that elections be

conducted in an atmosphere characterised by an absence of fear and intimidation, and in the

" hitp://www.accessdemocracy.org/NDI/library/1372_elect_sadepf._normsstandards.pdf

" International standards on elections involve three central rights: the right to take part in government; the right to
vote and to be elected; and the right to equal access to public service. The Universal Declaration of Human Rights
further states that the will of the people shall be the basis of the authority of government. Article 21 of the Universal
Declaration of Human Rights and Article 25 of the Intemational Covenant on Civil and Political Rights.

15 United Nations General Assembly Resolution 217A (III), 10 December 1948; and United Nations General
Assembly Resolution 2200A (XXI), United Nations document A/6316, 16 December 1966, entered into force 23
March 1976.

' Article 21 of the Universal Declaration of Human Rights.

17 ANFREL and FORUM ASIA, Malaysia- Report of the 1999 Election Observation Mission, (Bangkok: ANFREL
and FORUM ASIA, 2000) at 18.
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presence of a wide range of fundamental human rights, including the rights to free opinion, free

expression, information, assembly and association, independent judicial procedures, and

protection from discriminatiqn.‘s

In 1996, the UN Human Rights Committee, which has a supervisory role under the 1966

International Covenant on Civil and Political Rights, established International Standards of

Elections (The Right to Participate in Public Affairs, Voting Rights and the Right to Equal

Access to Public Service).'” The standards cover, among others:*

a. requirement to adopt legislative and other measures to ensure that citizens have effective
opportunities to enjoy the rights they protect;

b. ensuring freedom of expression, assembly and association;

c. the right to vote at elections must be established by law and may be subject only to
reasonable restrictions, such as setting 2 mintmum age limit for the right to vote;

d. full protection of freedom of expression, assembly and association which are the essential
conditions for an effective exercise of the right to vote ;

e. elections must be conducted fairly and freely on a periodic basis within a framework of
laws guaranteeing the effective exercise of voting rights;

f  persons entitled to vote must be free to vote for any candidate for election and free to
support or to oppose government, without undue influence or coercion;

g. voters should be able to form opinions independently, free of violence or threat of

violence, compulsion, inducement or manipulative interference of any kind.

'® The United Nations Centre for Human Rights, Professional Training Series No. 2, Human Rights and Elections: A
Handbook on the Legal, Technical and Human Rights Aspects of Elections (1994, 10).

'® General Comment 25, 510th meeting, 57th session.

2 Elkit, Jorgen and Svensson, Palle, "What Makes Elections Free and Fair?. Journal of Democracy, vol. §, no. 3,
July 1997. See also Goodwin-Gill, Guy 8., Free and Fair Elections, Inter-Parliamentary Union, 1994,
http://www.ipu.org/english/books.htm
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Other international instruments are: 1950 European Convention (together with its
protocol) for the Protection of Human Rights and Fundamental Freedoms, 1990 Document of the
Copenhagen Meeting of the Conference on the Human Dimension of the Conference for Security
and Co-operation in Europe (CSCE), the 1948 American Declaration of the Rights and Duties of
Man, the 1969 American Convention on Human Rights, and the 1981 African Charter on Human
and People’s Rights.”!

The Organisation of Democratic Institution and Human Rights (ODIHR)-(OSCE) and the
Institute for Democracy and Electoral Assistance (IDEA) have published more comprehensive
standards to ensure democratic election.** The comprehensive standards are a set of international
benchmarks which can be applied to measure or analyse the legal framework of a country to
ensure 2 democratic election. By this standard, the level of accuracy, condition, consistency,
uniformity, and professionalism in holding elections can be assessed.”

As mentioned in chapter one, the comprehensive standards is accumulation of all the
international instruments mentioned above and are made up of fifteen election standards which
are internationally acknowledged to include the following areas: (1) structuring the legal
framework, (2) the electoral system, (3) boundary delimitation, districting or defining boundaries
of electoral units, (4) the right to vote and to be elected, (5) electoral management bodies, (6)
voter registration and voter registers, (7) ballot access for political parties and candidates, (8)
democratic electoral campaigns, (9) media access and freedom of expression, (10) campaigns

finance and expenditure, (11) balloting, {12) votes counting and tabulating, (13) role of the

! International IDEA, International Electoral Standards, Guidelines for Reviewing the Legal Framework of
g!ections, (Stockholm: International Institute for Democracy and Electoral Assistance, 2002) at 7.

Id at 5,
2 1d at 5-6.
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representatives of the parties and candidates, (14) electoral observers, and (15) compliance and
enforcement of electoral law.”*

In accordance to the main focus of this thesis, namely settlement of election offences, this
chapter emphasizes the last standard, namely “compliance and enforcement of electoral law.”
However, it is important to describe briefly all the fifteen standards.

The first standard is structuring the legal framework. Referring to the United Nations
Human Rights Standards regarding Elections, guarantees for the fundamental right of periodic
free and fair elections with universal, equal and non-discriminatory suffrage and secret balloting,
and for the right to be elected and to have access to the public service on equal terms, should be
enshrined in the Constitution or other high organic law of the state.2® The legal framework must
be arranged in such a manner that it is not ambiguous, can be understood and open in nature, and
must highlight ail elements of the electoral system required for ensuring democratic elections.?®

Regarding legal framework, the International Electoral Standards developed by IDEA
maintain that:

“A country may adopt a separate law on the “basic principles” of elections, which defines

provisions that are applicable to all elections. Additionally, that country may also adopt

separate laws containing provisions specific to individual elected institutions, or other
elections. In contrast, another country may include the entire election legislation in one

law with separate chapters containing provisions for the various elected institutions or
other elections.””’

M See International IDEA, (2002) and Intemnational IDEA, Kerangka Hukum Pemifu Indonesia Tahun 2004 [Legal
Framework of the Indonesian 2004 General Election], (Jakarta: IDEA, 2004),

® United Nations, op.cit., 17.

% Based on this, there are several matters in the legal framework of a country that should be examined, such as
whether basic political rights (the right to vote and to register as voter, the right to nominate himself for public
position) are guaranteed by a legal framework and whether all statutory regulations relating to general elections have
been reviewed in order to conform to the integral objective of general election. Intemational IDEA (2002),
o_P.cit.,13-22.

%" International IDEA (2002), id at 14,
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There are several questions related to the first standard, one of which is whether
fundamental suffrage rights, such as the right to vote and register as a voter, the right to run for a
public office etc., are safeguarded by constitutional guarantees.

The second standard is the electoral system. The electoral system is the method by which
votes cast in an election are translated into seats won in parliament by parties and candidates.
Some systems may give primacy to a close relationship between the overall votes cast and the
seats won {proportionality), or they may funnel the votes (however distributed among parties)
into a parliament that consists of just a few parties. Another important function of an electoral
system is to act as the conduit through which citizens can hold their elected representative
accountable.?® Concerning electoral system, Eric Bjornlund®’ pointed out that:

“Details of an electoral system, such as the number of candidates elected from a given
area, can substantially affect the outcome of an election and in turn influence the nature
of a country’s government. These details can substantially affect proportionality, voter
participation, minority party representation, the likelihood of coalition government, the
number of women and ethnic minority office holders, the prospect for genuinely
representative constituencies, and the range of participating and winning candidates and
parties,”* '

The choice of the electoral system should ensure that the international standards for
democratic election are complied with, in relation to the appointed institution, election
frequency, and election unit organisation. The choice of an electoral system must ensure that the
political division of a community is properly observed by the election legal framework.

Therefore, main disagreement and difference can be accommodated through the political

representative system. Based on this, it can be examined whether the election legal framework

% Andrew Reynolds, “Designing Electoral Systems,” in Crafling Indonesian Democracy (ed) R. William Liddle,
(Bandung: Penerbit Mizan, 20071) at 89,

% Election expert from Democracy International, United States.

30 Bjornlund, Eric, Elections in a Democratizing World.
http://usindo.state.gov/dd/eng_democracy_dialogues/elections. html cited on March 17,2008,
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governing electoral system of a country has provisions which enable votes to be translated into
elected seats.”

In general, electoral systems can be ciassified into four major categories:3 2 plurality,
majoritarian, proportional representation, and mixed (or hybrid) systems. The plurality electoral
systems are known as the first-past-the-post (FPTP) elections. In this system, a candidate needs
to simply win more votes than all other candidates. The system is normally associated with
single-member constituency. The second major category is Majority System. This system
requires that only candidates with clear majority votes (more than 50 per cent of votes) be
declared the winners.*®

Next is Proportional Representation Systems which are used in multi-member
constituencies. This system is considered as the fairest of all systems in terms of translating the
voters’ choice into representation. This system can be distinguished info two variants: the list
system® and the single transferable vote system.®® The last major category is Mixed Systems.
This is an adoption of different electoral systems simultaneously. This can be a combination of
plurality and proportional systems.*®

Although the electoral system is not the main focus in this thesis, it is important to
compare electoral systems applied in these selected countries and to relate them to the

international standards of electoral system. For example, there was an important proposal to

change the electoral system in Indonesia during Socharto’s regime, because it was considered as

3! Several other problems related to electoral system can be further viewed in International IDEA (2002),
op.cit,,23-27.
31PAbdul Rashid Moten (Ed), Government and Politics in Malaysia, (Singapore: Cengage Learning Pte, 2008) at
163-166.
% There are several variants of the system including: majority-runoff system, majority-plurality, and alternative vote
systemn.
* In this system the outcomes are determined by the percentage of votes garnered by the political parties. Abdul
Rashid Moten, op.cit, at 165.
;: In this system there is no party list and voters would rank order their preference. Ibid.

Tbid.
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part of Soeharto’s strategies to keep his post indefinitely. One advanced research conducted by
the Indonesian Science Institute (LIPI)*’ came up with a recommendation to change the electoral
system gradually in three general élections. However, this proposal was rejected by Soeharto’s
Tegime.

According to the international electoral standards, there is no “best” electoral system
suitable to all and no universally recognized standards.*® However, as a general principle,
international standards require that all seats in at least one chamber of the national legislature be
freely contested on a popular vote, held at reasonable infervals as established by law.*

The third standard is constituency delimitation. The process of identification of electoral
districts and boundaries should respect the international norms of equal suffrage. Such
delimitation should not be designated to dilute or discount the votes of any particular groups or
areas.”® The legal framework regarding this matter must ensure that the boundary of election
units was created in such a manner in order to achieve the objectives in accordance with the
equal load for each vote, up to the highest degree to the possible extent to achieve effective
representation.”!

Regarding constituency or boundary delimitation, Lisa Handley*? notes that boundary

delimitation has a role in determining electoral outcomes, but this oflen receives inadequate

attention in assessing the credibility of the election process. According to Handley there are

3 The research was conducted in 1995/1996.

%% International IDEA (2002), op.cit., 23.

®1d at 24.

“® United Nations, op.cit., 15.

*! Iternational IDEA (2002), op.cit., 29.

*2 president of an election consulting firm specializing in voting rights and electoral boundary delimitation
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some fundamental principles on boundary delimitation that should be taken into account
including: impartiality, equality, representativeness, non-discrimination and transparency.®

Considering the fact that constituency delimitation is very critical to the outcome of
elections and often criticized, some countries have established a special institution to design and
decide constituencies, for example German has set up “Waehlerkommission” and the United
Kingdom has a “Boundary Commission” to assist it’s Election Commission.**

There is a notorious practice, namely “Gerrymandering” which enable one party or
candidate to take advantage of the constituency delimitation. This kind of practice occurs when a
constituency is highly crucial to a certain polifical party or candidate and the political party has a
majority in the legislature with power to influence or determine the constituency delimitation.*’

Recently, American politics have to overcome the so called “Hyperactive Gerrymander
Syndrome.” According to Edward B. Foley:46

*,..this malady is marked by two distinguishing features: first, the calculating use of
increased computer power to determine exactly what district lines will give one political
party the greatest possible electoral advantage over the other; and second, the redrawing
of these district lines every year rather than every decade. The consequence of this
disease is that American politics have become much more ideologically polarized and
polemical than previously, with moderate swing voters unable to control the outcomes in
most districts.”

The recent gerrymander cases are Fieth v Jubilerer and Bush v Gore. Both cases

involved claims that a state’s election procedures violated the Federal Equal Protection Clause. In

Bush v Gore, the Court embraced the Equal Protection claim, shutting down the Florida recount

4 See Handley, Lisa, “Boundary Delimitation” in Challenging the Norms and Standards of Election Administration,
(IFES, 2007) at 59-74.

“ Pipit R. Kartawidjaja and Sidik Pramono, dke/-akalan Daerak Pemilihan {Constituency Cheating), {Jakarta:
Perludem, 2007} at 18. The role and function of The Boundary Commission is governed in Boundary Commission
Act 1992.

%5 See more discussion in Pipit R. Kartawidjaja and Sidik Pramono. Ibid.

“6 Edward B. Foley, The Missed Opportunity of Vieth, June 22, 2004, electionlaw@osu.edu.

30

Settlement of election..., Topo Santoso, FH Ul, 2009.




in 2000. In Vieth, the Court rejected the Equal Protection claim, even if the gerrymander there
intentionally and effectively foreclosed majority rule in Pennsylvanian elections.*’

It must be noted that the “Gerrymandering” problem is not the problem faced only by
western democratic countries, but has already appeared in transitional democratic regions, such
as Southeast Asia. The recent development in Indonesian legal framework in fact faces such a
problem.

Before moving to the next standard, we need to highlight one question in the IDEA’s
International Electoral Standard check list: does the legal framework provide for an impartial,
non-partisan, independent and professional body of persons or an institution to undertake
boundary delimitation? In the next chapter we will see how the legal framework of Indonesia,
Malaysia, Singapore, and the Philippines response to this question.

The fourth standard is the right to elect and to be elected. The legal framework must
ensure that all citizens fulfilling the legal requirements are guaranteed to be entitied to vote
universally and fairly, as well as to participate in elections without discrimination.*® With regard
to the right to be elected, it is important to note that the requirements of a candidate should be
provided clearly in the legal framework.®

The right to vote or to elect is an standard which has been adopted by many countries as
reflected in the Declaration on Criteria For Free And Fair Elections by the Inter-Parliamentary

Council.*® In this declaration the Inter-Parliamentary Council stated that:

(1) Every adult citizen has the right to vote in elections, on a non-discriminatory basis.

*7 Edward B. Foley, “Comparing Two Cases,” http://moritzlaw.osu.edu/electionlaw/faculty/foley.php cited on
March 28, 2008.

“® International IDEA (2002), op.cit. 35. Article 21 (3) of the Universal Declaration of Human Right. Article 25 of
the Intemnational Covenant on Civil and Political Rights,

 Declaration on Criteria For Free And Fair Elections by the Inter-Pariiamentary Council, Paris, 26 March 1994

%® Unanimously adopted by the Inter-Parliamentary Council at its 154th session (Paris, 26 March 1994)
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(2) Every adult citizen has the right to access to an effective, impartial and non-
discriminatory procedure for the registration of voters.

(3) No eligible citizen shall be denied the right to vote or disqualified from registration as
a voter, otherwise than in accordance with objectively verifiable criteria prescribed by
law, and provided that such measures are consistent with the State's obligations under
international law.

(4) Every individual who is denied the right to vote or to be registered as a voter shall be
entitled to appeal to a jurisdiction competent to review such decisions and to correct
errors promptly and effectively.

(5) Every voter has the right to equal and effective access to a polling station in order to
exercise his or her right to vote.

{(6) Every voter is entitled to exercise his or her right equally with others and to have his
or her vote accorded equivalent weight to that of others.

(7) The right to vote in secret is absolute and shall not be restricted in any manner
whatsoever.

By virtue of this principle, there should be equal and non-discriminatory suffrage

particularly for women. In this regard, we may look at the Convention on the Political Rights of

Women (1953). This convention came into force on July 7, 1954. Article 1 of this convention

stated that ““Women shall be entitled to vote in all elections on equal terms with men, without any

discrimination.” Moreover, Article Il provides that: “Women shall be eligible for election to all

publicly elected bodies, established by national law, on equal terms with men, without any

discrimination.”

The other important issue related to the equal and non-discriminatory suffrage is the

electoral rights of prisoners. In this regard, the Council of Europe has recommended that:’!

“If the law allows electors to vote without personally visiting the polling-booth, a
detainee shall be allowed this prerogative unless he has been deprived of the right to vote
by law or by court order. A prisoner permitted to vote shall be afforded opportunities to
be informed of the situation, in order to exercise his right.”

3! Council of Europe, Recommendation 195, Resolution (62) 2, 1st February 1962).
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With regard to the right to vote, the important thing is that the legal framework ensures
that suffrage rights are exercised in a non-discriminatory manner on the basis of equal treatment
before the law.

The next standard is electoral management bodies. The legal framework must obligate a
general election organising instifution to be formed and functions in a manner capable of
assuring independent and just elections.*? Provisions of the law should ensure that an objective,
unbiased, independent and effective administrative structure is in place.™

This standard is highly essential to achieve free and fair elections. The more independent
and capable the electoral management bodies in a country, the more opportunity for the country
to implement all election principles with the support of its people. In a country in which election
bodies are highly influenced by the ruling government, it is difficult to establish a “level playing
field.”

There are different characteristics (position, role, authority, and structure) of election
management bodies in Indonesia, Malaysia, Singapore, and the Philippines. Regardless of the
differences, the most important thing is the mandate of the electoral management bodies to
conduct elections according to guiding principles of democratic elections, in a fair, efficient and
effective manner.

Regarding composition and qualification of electoral management bodies (EMBs), a
common provision requires that at least some members of EMBs, at every level, have a

background of training in law.>* It is also important to note that there are critical attributes of the

52 International IDEA, (2002), op.cit., 39.
*2 United Nations, op.cit.,16.
* International IDEA, (2002), loc.cit.
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electoral management bodies, include the following: independence and impartiality, efficiency
and effectiveness, professionalism, impartial and speedy adjudication, and transparency.”

The sixth standard_ is registration of voters. Legal framework must obligate the storage of
voters’ register in a transparent and accurate manner, protecting the rights of the citizens
fulfilling the requirements to register, and preventing registration or removal by unlawful or
unauthorized person.56

With respect to voter or electoral register, we may refer to the legal framework in the
United Kingdom in which the responsibility for the compilation of the register lies with the
electoral registration officer. The electoral registration officer has to ascertain those who are
eligible for inclusion on the qualifying day. At a certain period of time a provisional register
should be published and publicised so that it may be checked. Any objections (either as to
inclusion or exclusion) should be heard and determined by the electoral registration officer and
the appropriate corrections made. The decisions of the officer may be appealed to the court.”’

It is important to note that the residence and physical aspect of the voter is one important
issue in the electoral register. In Great Britain a person needs only an established residence on
the qualifying date, while in Northern Ireland residence must be established for a three-month
period. In Fox v Stirk,”® the Court of Appeal held that students could be registered at their term-
time address on the basis that their residence at that address had a considerable degree of

permanence. In Hipperson v Newbury District Electoral Registration Officer,” the Court of

Appeal held that women who were members of the “peace camp” beside the air-force base at

53 1d at 43.

35 1d at 49.

57 Thompson, Brian, Textbook on Constitutional & Administrative Law, (London: Blackstone Press Limited, 1993)
at 154.

*811970] 2 QB 463 quoted in Thompson, id at 153-154.

* [1985] QB 1060 quoted in Thompson, ibid.
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Greenham Common and lived in tents, vehicles and the open air could be regarded as resident
there and so included in the register.®

Voter registration irregularity is also a problem faced by other developed countries such
as the United States. During the 2004 Elections there were allegations of voter registration fraud
made by both parties in many states. In Colorado at least 719 cases of potentially frandulent
forms were submitted.®! Months prior to the election, the Citizens Alliance for Secure Elections
filed a suit against the Cuyahoga County (Ohio) Board of Elections, claiming that they botched
or failed to file the registration of at least 10,000 voters.*

Considering the fact that many disputes in elections resulted from irregularities or
inefficiency in the registration phase, it is important to pay more attention to the legal framework
governing registration of electors. Different mechanisms of voter registration are used in these
selected countries. Whatever the mechanism is in place, the protection of the right to vote should
be the ultimate goal of the provisions. It is very critical that the government and the electoral
management body conduct the registration of voters and update of electoral rolls and balloting
procedures effectively.

It can be learnt from Diaz v Hood® that technicalities during the process of voter
registration should not undermine the right to vote. The issue in this case is whether
disenfranchisement based on the failure to provide information as to voter eligibility violates
voters” equal protection rights when voters sign a general oath stating that they are eligible to

vote under applicable state law.

% Thompson, id at 153.

5! Sherman, Deborah. "I-Team investigation uncovers voter registration fraud", 9News, 2004-10-11.

522004 United States presidential election controversy and irregularities, http:/en.wikipedia.org/w/index/php cited
on March, 20, 2008.

& U.S. District Court Southern District of Florida (Case 04-22572); 11th Circuit Court of Appeals (Case 04-15539)
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In this case, several Florida voters sought injunctive relief requiring the names of
individuals who submitted incomplete registration applications to be added to the list of voters
registered for the November 2004 elections. Voters in Florida were required to check several
boxes when registering to vote; such boxes include information regarding citizenship, mental
competency and whether the applicant is a felon. In this case, several applicants were denied
their right to vote due to the failure to mark these boxes, although they signed a statement stating
that they were eligible to vote under Florida law. The plaintiffs allege that these are non-material
omissions, they were not notified of the error, and they were not given a chance to remedy the
error. The Court originally dismissed this action as the unions did not identify any specific union
members who were injured, and there was evidence that individual plainfiffs were notified of the
error and at least one corrected the same and was eligible to vote. However, the 11th Circuit
Court of Appeals ruled that the plaintiffs did have standing and allowed for the filing of a new
complaint.

The next standard is ballot access for political parties and candidates. The legal
framework should ensure that all political parties and candidates could compete in an election on
the basis of fair treatment.*’ The legal framework must ensure that each political party and
candidate enjoys the right to freedom of expression and freedom to associate, and access to
voters. It must also ensure that all of the related parties (stakeholders) in the election process
have the same success opportunity. The legal framework must clearly state the type of
behaviours prohibited during the election campaign.

Regarding such standard, the IDEA’s Guidelines Series on International Electoral
Standards has raised several questions, two of those are: (1) does the legal framework provide a

level playing field for registration and ballot access for all political parties and candidates; (2)

& United Nations, op.cit., 55.
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does the legal framework provide for a timely appeal to expeditiously review the decisions made
on party and candidate registration.®

The electoral campaign period should normally be well defined and should commence
after the valid nomination of parties and candidates, ending one or two days before polling. The
legal framework should state in clear language what type of conduct and behaviour are
prohibited during the electoral campaign. Provisions regulating the conduct of political parties
and candidates or references to codes of conduct may be provided in the electoral law or the
criminal law. Provisions for a free elecioral campaign should be backed by reasonable, effective
and credible sanctions regime, including criminal or civil sanctions. Other specific electoral
penalties, such as the disqualification of candidates or parties, are also part of the sanctions.%
The procedure and mechanism to handle complaints and disputes during campaign period also
need to be stipulated in the legal framework.®” This is the eighth standard, which is essential to
democratic electoral campaigns.

The next standard is media access and freedom of expression. The legal framework must
guarantee that all political parties and candidates have access to the media. It also has to ensure
that they are fairly treated by the media owned or controlled by the state. In addition, there is to
be no restriction over the freedom and the right of expression for the political parties and
candidates during the campaign period.%® Arrangement for fair media access by candidates and
parties are an important focus of electoral law.*

The allegation of limited media access and freedom of expression in several Southeast

Asian countries is an issue that attracis the attention of domestic and international observers.

¢ International IDEA, (2002), op.cit., 53.
% 1d at 55-60.

7 Ibid.

¢ 1d at 67-71.

 United Nations, loc.cit.
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This might be a result of the political environment in certain countries which limits the freedom
of the press especially during an election. The political situation during Indonesia’s New Order
could be considered as the best example of government’s repressive practice toward the media.
Up to present, the same allegation exists in Singapore and Malaysia, However, the process and
result of the 2008 General Elections in Malaysia which were praised by observers,” could
answer the criticisms and allegations. The situation was happening in Indonesia after the 1999
and 2004 General Elections.

The issue of media limitation is not only a monopoly of developing countries. In the
United States, the same problem arose. During the 2004 presidential election, there has been
complaint by concerned citizens that the corporate media has not given enough coverage to the
issue, or has in fact intentionally minimized coverage and public awareness.”’

Although numerous publications have covered the voting process leading up to, during
and following the elections, the allegation of a "media lockdown" has persisted and grown as the
majority of coverage and insight into election irregularities has taken place in the alternative
media (independent/local media, internet media, etc.).”

The tenth standard is campaign finance and expenditure. In this respect, Jacobson as
quoted by Ibrahim and Luky pointed out that:™

“Money is not sufficient, but is necessary for successful campaign. Money is necessary

because campaigns do have impact on election results and campaign cannof be run
without it.”

" See Samsul Hadi, “Selamat Datang Malaysia Baru” [Welcome New Malaysia], Kompas, March 14, 2008,

7 Jurkowitz, Mark. "Media accused of ignoring election irregularities”, The Boston Globe, 2004-11-17. Spencer,
Miranda (March/Aprii 2005). Americas Broken Electoral System. Fairness and Accuracy in Reporting. Retrieved on
2006-05-19.

7 ibid.

™ Ibrahim Fahmi Badoh and Luky Dijani, Korupsi Pemily [Electoral Corruption], (Jakarta: Indonesian Corruption
Watch, 2006} at 11.
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The legal framework must ensure that all political parties and candidates are treated fairly
by the legal provisions stipulations on campaign finance and expenditure.” The internationally-
recognized standards provide that there should be a transparent system of disclosure of the
funding received by any party or candidate. There should be no discrimination concerning access
to public funds for any party or candidate. Besides that, there should be a level playing field
among the parties or candidates.”

In some countries, such as the Umited Kingdom, the campaign finance has been governed
by the legal framework, specifically in expenditure rules. According to the rules, every candidate
must appoint an election agent who is to be responsible for making the election return, which is
an account of the expenses incurred in the campaign. The maximum which may be spent in a
constituency is composed of two elements: a flat amount and a sum of every registered voter in
the constituency. Candidates may not spend money in attempts to treat, or bribe or exercise
undue influence over voters. It is a corrupt practice for expenditure to be incurred to promote a
candidate who was not authorised by the election agent. 7

The next standard is balloting. To be successfully conducted, free and fair elections
should be guided by detailed provisions regarding the form of ballots, the design of ballot boxes
and voting compartments, and the manner of polling. These provisions should protect the process
from fraudulent practices and respect the secrecy of the vote.”’

The twelfth standard is counting and tabulating votes. The legal framework must ensure
that all votes are counted and tabulated accurately, evenly and openly. Fair, honest and open vote

counting is the basis of democratic election. This requires vote counting, tabulation, and

™ International IDEA (2002), op.cit., 73.

™ 1d at 65-66.

™ Representation of the People Act 1983, sections 74,75 and 76.
" International IDEA (2002) op.cit., 79.
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consolidation to be attended by the representatives of parties and candidates as well as electoral
observers, and to ensure that all process to determine the winner is truly open to the publi‘c.78

This standard is very critical and in need of significant attention. Voting and counting is
the last phase in an electoral process. If this phase is overwhelmed by irregularities then the
outcome of the election is adversely affected. The long process during counting and compiling
votes might be hampered by falsification of the document or alteration of the result. There are
many election offences reported during this phase. That is why the legal framework of general
elections should establish strong protection in this particular area.

The thirteenth standard is the role of representatives of the parties and candidates. To
protect the integrity and bpenness of an election, the legal framework must contain provisions
stipulating that representatives appointed by the parties and candidates participating in the
general elections must observe all voting process. The rights and liabilities of the candidates and
parties’ representatives at the voting location must also be specified in the legal framework.”

The fourteenth standard is electoral observer. To ensure transparency and to improve
credibility, the legal framework must stipulate that the electoral observers may observe all stages
of the election process.®” Election observation is an essential component of an election process.
It can deter fraud and irregularities and plays a vital role as a transparency check that promotes
accountability. This in turn can reduce violence and encourage participation.

The focal point of election observation is its capability to enhance the integrity of election

processes, by deterring and exposing irregularities and fraud and by providing recommendations

8 1d at 85.
®Id at 91.
80 1d at 97.

40

Settlement of election..., Topo Santoso, FH Ul, 2009.




for improving electoral processes. It can promote public confidence, as warranted, promote
electoral participation and mitigate the potential for election-related conflicts.®!

Lastly, the fifteenth standard is compliance and enforcement of electoral law. In this
standard, it is important to note that the legal framework should provide effective mechanism
and remedies for compliance with the law and the enforcement of electoral rights, defining
penalties for specific electoral offences. The legal framework for elections must set forth detailed
and sufficient provisions protecting suffrage rights.*? This last standard is the main focus of this

thesis and will be elaborated further below.

2.3 Compliance and Enforcement of Electoral Law
The last standard is crucial to ensuring fair elections. Related to the standard, it is
provided that:

“The legal framework should provide that every voter, candidate and political party has
the right to lodge a complaint with the competent electoral management bodies (EMB) or
court when an infringement of electoral rights is alleged to have occurred. The law must
require that the appropriate EMB or court render a prompt decision to avoid an aggrieved
party losing his/her electoral right. The law must provide a right of appeal to an
appropriate higher level of EMB or court with authority to review and exercise final
jurisdiction in the matter. The decision of the court of last resort must be issued
promptly.”®

With regard to the decision to the complainant, the international standards provided that:

“The legal framework should provide for timely deadlines for the consideration and
determination of a complaint and the communication of the deciston to the complainant.
Some complaints can be determined immediately, others in hours, and some will take
days. Deadlines must therefore allow for a degree of flexibility, taking into account the
level of the EMB or court, and the nature of the complaint and the electoral urgency.
Prompt resolution can frequently prevent escalation of a minor complaint into a major

8 Declaration of Principles for International Election Observation, Commemorated October 27, 2005, at the United
Nations, New York.

* International IDEA, (2002),0p.cit., 93.

¥ 1d at 93.-94.
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problem. However, certain types of disputes in some jurisdictions can only be raised by

means of an election petition after the electoral process has concluded.®

With respect to the last standard, the United Nations guidelines affirm that the national
electoral law must protect the political process from corruption, official misfeasance, obstruction,
undue influence, personation, bribery, treating, intimidation and all other forms of illegal and
corrupt practice. Civil and criminal liability should be imposed for the acts of misfeasance,
nonfeasance and malfeasance by election officials. The right to challenge election results and for
aggrieved parties to seek redress should be provided by law. The petition process should set out
the scope of available review, procedures for its initiation and the power of the independent
Judicial body charged with such review. The effect of irregularities on the outcome of elections
must be established by law. Anyone alleging a denial of their individual voting or other political
rights must have access to independent review and redress. >

Referring to these guidelines, there are at least three important matters that must be
considered. First, it is concerning the protection of political process from corruption, official
misfeasance, obstruction, undue influence, personation, bribery,. treating, intimidation and all
other forms of illegal and corrupt practices. Civil and criminal liability should be imposed for the
acts of misfeasance, nonfeasance and malfeasance by election officials. This provision gives
more emphasis on the substantive law, i.e. the occurrence of any violations, and sanctions over
such violations. The objective to be achieved is “protection of election processes from fraud.”

Enforcement is a deterrent to fraud and a guard against problems that threaten the
electoral integrity. Dishonest or fraudulent practices are not the only source of integrity

problems. They may also result from human error or unintentional omissions, Even when there is

* Ihid.
¥ United Nations, loc.cit.
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no ill intent, these mistakes also need to be subject to corrective measures. Different institutions
and mechanisms may be responsible for enforcing election integrity and legislation, as specified
by each country’s legal 1"ramewo::c_rk.3‘5
Second, it is concerning the right to challenge election results and for apgrieved parties to
seek redress. This matter should be provided by law. The petition process should set out the
scope of available review, procedures for its initiation and the power of the independent judicial
body charged with such review. This provision gives more emphasis on the procedural law, i.e.,
how the aggrieved party (candidate or political party) in the election can fight for its right by
petitioning the election results.
Regarding the importance of the challenging result mechanism, Phil Green and Louise
Olivier have mentioned that:’
“A mechanism for challenging results is desirable at every stage of the vote counting
process. This helps to ensure that the election process is transparent, that election
authorities are accountable, and that the election outcome is acceptable to all parties.
Aggrieved parties and candidates must be able to challenge results based on factual
information and are entitled to an independent and fair hearing on the merits of their case,
Effective mechanisms for challenging results add to the credibility of an election
outcome. If a party to an election is not satisfied that an election has been properly
conducted, the ability to effectively challenge the election result will ensure that any
genuine errors are corrected, and that any fraudulent activities are identified and dealt
with. Conversely, if concerns are baseless, the process of challenging an election

outcome should provide the public with this information. This will enhance the
credibility of the outcome.”

Moreover, they pointed out that:
“If an election cannot be challenged to the satisfaction of all parties, then it is possible

that the election outcome will not be accepted, leading to civil or political tension and
violence.”

% Dobrzynska, Agnieska,“Enforcement of Electoral Integrity,” September 08, 2006.
http://aceproject.org/aceen/topics/

%7 Phil Green and Louise Olivier, “Challenging Results (Mechanisms for Challenging Results),”August 10, 2007,
http://aceproject.orgface-en/topics/ve
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Election resuits can be challenged in several ways and at several points in the process : 1)
Challenging results during the vote count; 2) Recounts by Electoral Bodies; 3) Challenging
election results before a court or tribunal ®8

As far as the time is concerned, it is important to provide a time limit for the settlement.
The long process can destabilize a sensitive political environment, and leads to civil unrest. For
these reasons, it is important that election challenges are dealt with quickly, efficiently, and with
maximurmn transparency and accountability. It -is also essential that election challenges do not
unreasonably delay the election process.”® Delays in the formation of parliaments and

governments may lead to civil or political unrest,”®

Regarding the complaint mechanism, the law as practiced in the United Kingdom
provides valuable guidance. According to Part IlI of the Representative of the People Act 1983
the validity of a Parliamentary election may be challenged by unsuccessful candidates or electors
by making an election petition to an election court. This petition is for inquiry into the validity of

‘elections of members of parliament when it is alleged that the return of a member is invalid for
bribery or any other reasons.”’

The election court is composed of two judges from the Queen’s Bench Division.
Historically, dispute about elections were dealt with by the House of Common itself as matters
within its privilege because the issue relates to its membership. This kind of settlement prevailed

in the United Kingdom before 1868.%

When discussing election petition it is important to mention grounds for petitions. Every

petition should be based on a certain ground or grounds. Phil Green and Louise Olivier suggest

% Tbid.
* Tbid.
% Ibid.
*! Thempson, op.cit., 161..
* Ibid.
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several aspects of the election that may be questioned or become grounds of petition, including:
the accuracy of the voter's list, whether voters were intimidated, bribed, or prevented from
voting, whether electoral officers acted in a biased, partisan way, whether candidates or parties
acted improperly, whether candidates were eligible to be elected, whether votes were
fraudulently cast, or whether there were any emors or irregularities in the vote counting
process.”

In the United Kingdom, a petitioner may allege (a) that a successful candidate was
ineligible for niembership of the Common, (b) that corrupt or illegal practices had been
committed during the campaign, and (c) that there was an administrative irregularity during the
election. If the petition is successful then the election may be declared void or another candidate
may be deemed to have won.g‘i_ We can find one case that represents the use of illegal practices as
ground of petition in Re Bedwellty Constituency Parliamentary Election, ex parte Fine.” In this
case relief from exceeding the expenditure limit was sought where carelessness led to the
offence.

Third is a provision related to the effect of irregularities on the outcome of elections. This
kind of provision must be established by law. In this respect, the emphasis is whether these
countries have a legal framework that incorporate rules regarding the impact of irregularities
towards the election result. Without such provision, criminal punishment for election offence
offenders will have no impact on the election result. Therefore it is not sufficiently effective. The
weakness of this sort of provision will also encourage some participants to mobilise votes
through negative or illegal means, since the implication is not significant. It will not disqualify

the seat that was obtained.

% Phil Green and Louise Olivier. Loc. Cit.
% Thompson, op.cit., 162.
®511965) 63 LGR 406 quoted in Thompson, ibid.

45

Settlement of election..., Topo Santoso, FH Ul, 2009.




The third issue is closely related to the disqualifications which can lead to unseating of a
person who obtained a majority of votes in an election. In the United Kingdom, one ground of
disqualification is conviction of an election offence. This disqualification applies to people who
have been convicted of certain electoral offences® or have been sentenced to a term of
imprisonment of a year or more.”” Where the winner at an election has such a sentence, the
election is void.”®

To conclude, it can be stated that the existence of provisions on election offences in the
election laws of each country is very important, since the motive and opportunity to breach
election laws remain as potential threats. Some participants of elections tend to take advantage of
the absence of some provisions. This misconduct undermines the quality of democratic process,
and creates a grievance for other participants and the public. The misconduct of the electoral
process is also a breach of public trust and an illegal act. To counter the problem, different
institutions and mechanisms may be responsible for enforcing election integrity as provided by
legislation, and as specified by each country’s legal framework.

The last standard, 1.e. “compliance and enforcement of electoral law,” has been discussed
in depth. It is interesting to see whether this standard has been adopted and applied in elections
held in certain couniries. The next two chapters analyse whether the legal frameworks in
Indonesia, Malaysia, Singapore and the Philippines have enumerated several election offences as
mentioned by the international conventions and imposed them with criminal sanctions.

Moreover, analyses are also conducted on whether legal frameworks in Indonesia,
Malaysia, Singapore and the Philippines have provided clear and fair mechanism for any

aggrieved party who wish to challenge the decision of electoral body concerning election result,

% Representation of the Peaple Act 1983, sections 159, 160, 173 and 174.
%7 Representation of the People Act 1983, section 1,
*® Thompson, op.cit., 149.
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The mechanism is highly significant since the final mission of all election participants is to be
elected or to get a seat. If the mechanism is not provided or is relatively weak, it may cause the
aggrieved party to be unable to challenge the election result.

Chapter three to six of this thesis address these three important aspects of elections.
Chapter three analyses whether the legal framework of general elections in the four selected
countries has complied with standard number one of the fifteen standards. Chapters four, five
and six analyse whether the legal framework in those four countries has complied with standard

numsber fifteen, namely “cornpliance and enforcement of electoral law.”
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CHAPTER 3

THE LEGAL FRAMEWORK OF ELECTIONS

It is important to asses to what degree the country’s legal framework for elections complies with
international electoral standards. This will provide a set of constructive suggestions for
corrections, improvements and possible best practices to strengthen the legislation. '

This chapter discusses the legal framework for the holding of general elections in
Indonesia, Malaysia, Singapore and the Philippines. The term “legal framework of general
elections” is generally referring to all laws and related légal materials and documents which are
related to general elections. Specifically, “legal framework of general elections™ includes
constitutional provisions, election law, and all other laws having any impact over elections.
Regulations issued by electoral management bodies are also included in this term.” As identified
in chapter one and two, there are fifteen international standards of elections. In this chapter the

focus is on the legal framework which is the first of the fifteen international standards. A

discussion of this standard would also cover the electoral system and boundary delimitation as

well as the electoral management bodies.” Before discussing the legal framework of elections, it
will be necessary to describe the historical and political aspects of elections in the respective

countries as a general background.

3.1 Historical and Political Background

This sub-chapter provides a historical and political background concerning elections held
in these four countries. This is an important introduction before the legal framework of elections

is examined in detail in the next chapter.

' International IDEA, International Electoral Standards, Guidelines for Reviewing the Legal Framework of
2Ea‘eclfons, {Stockholm: International Institute for Democracy and Electoral Assistance, 2002) at 8.

Idat 11- 13.
* Discussion concerning “compliance and enforcement of electoral law” provided in chapters 4, 5, and 6.
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3.1.1 Elections in Indonesia

Indonesia is a union comprising 33 provinces at present.® These provinces spread out
from Aceh as the most western part of Indonesia to Papua at the most eastemn. This country is the
largest country in Southeast Asia as well as the largest Muslim populated country in the world.
The islands stretch for 3,000 miles from east to west, spanning forty-six degrees of longitude.
The total area of Indonesia is 5,070,606 sq km,’ consisting of at least 17,000 islands. It is the
largest archipelago state in the world. Indonesia is governed by a constitution drawn up in 1945
and undergirded by the Pancasila. The Pancasila consists of five fundamental principles of
monotheism, humanity, national unity, consensual representative democracy, and social justice.®

In accordance to the division of power, the 1945 Constitution divides the state power into
three different powers: executive, legislative, and judicial. The power takes the form of high
institutions, namely the Presidency, the People Representative Council (DPR) and the Supreme
Court (MA). In addition to these three, the 1945 Constitution also recognises other branches of
power, namely the House of Regional Representative (Dewan Perwakilan Daerah/DPD) and the
State Financial Audit Board (Badan Pemeriksa Keuangan). The other constitutional body is the
People Consuitative Assembly (MPR) which consists of DPR and DPD. Before the amendments

to the 1945 Constitution, the MPR was the highest state institution.”

* Indonesia Statistical Board, Statistical Yearbook of Indonesia, 2007. In relation to the demand of greater autonomy
of local government, which is one of Indonesia’s most popular issues in recent days, some new provinces will be
declared in the near future. The East Timor province was separated from the country and become a new country.
The new provinces are Irian Jaya Barat [West Irian Jaya], Gorontalo, Bangka Belitung, Banten, Maluku Utara
[North Maluku], Sulawesi Barat [West Sulawesi].
The Economist Intelligence Unit Limited 2001, Country Profile 200]1-Indonesia (2001) at 3.

¢ The Pancasila is the state ideology of Indonesia.

7 Since the Fourth Amendment of the 1945 Constitution, the role of MPR has changed greatly. The most important
change is that the MPR has no role to elect the president. The president is to be elected directly by the people in a
presidential election.
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On the third amendment,® the 1945 Constitution sets out two very important institutions,
the first is a division of judicial authority i.e. the Constitutional Court’ (one of its tasks is settling
disputes over general election results) and the second is the General Election Commission
(KPU).'

Initially, there was only one category of elections, i.e. elections to elect DPR and DPRD'!
members. As of 2004, in accordance to amendments to the Constitution, general elections are
conducted to elect members of DPR, Provincial DPRD, Regency/Municipality DPRD, members
of DPD, and to elect President and Vice-President. In addition to such elections, there are also
elections conducted to elect governors, regents, mayors, which are commonly called regional
elections (pemilihan kepala daerah or widely known as Pilkada)."?

Historically, since the proclamation of independence (on August 17™,1945) Indonesia has
held nine General Elections. The first General Elections took place in 1955, came up with the
Konstituante (a state body with authority to build a new constitution of Indonesia} and DPR
(parliament). '* The 1955 elections, which were considered as the second largest event after the

proclamation of independence in 1945, took place during a liberal democracy period."

® The 1945 Constitution (UUD 1945) has been amended four times: first amendment (1999), second amendment
{2000), third amendment (2001), and fourth amendment (2002).

? In Article 24C of the 1945 Constitution (resulted from third amendment), the idea of establishing a Constitutional
Court has been adopted into the Constitution, as a special constitutional body having equal position to the Supreme
Court.

10 Article 22E of the 1945 Constitution. In this thesis, the term “Article” is used as translation for Pasal in
Indonesian Constitution, meanwhile “section” is used as translation of “Pasal” in law or act or other legislation. See
Echols, John M and Hassan Shadily, Kamus Indonesia Inggris third edition, (Jakarta: PT Gramedia Jakarta, 2003) at
411. The Kamus translated "pasal" as "paragraph, section or article.

' People Representative Council in Provincial and Regency or Municipality.

2 According to the new legislation Law No. 22 of 2007, the term General Elections cover regional head elections
(Pilkada), accordingly KPU also held highest responsibility regarding Pilkada.

3 In the 1955 General Elections, besides electing members of DPR, they were also convened to elect members of
Konstituante Board, however, such elections have never been convened again.

“Alfitra Salamm, ‘Pemilihan Umum dalam Perspektif Sejarah : Pengalaman 1955" [General Elections in Historical
Perspective: 1955 Experience], in Menggugat Pemilihan Umum Orde Baru [Undermining New Order General
Elections] (ed. Syamsuddin Haris), (Jakarta: Yayasan Obor Indonesia & PPW-LIPI, 1998) at 19.

!5 As has been expected, the results of the General Elections came up with four largest parties, namely Partai
NMNasional Indonesia (Indonesian Nationalist Party/ PNI), Majelis Syuro Muslimin Indonesia (Indonesian Modernist
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In 1971, the first General Elections of the New Order period took place, which were also
the second general elections since the independence of Indonesia. At that time, Golkar won. Ever
since, general elections have taken place continually in the political scene of Indonesia with
similar results to thosé of the 1971 to 1997 general elections, namely victory for the ruling party
Golkar. In other words, the Soeharto’s regime successfully managed to hold General Elections in
1971, 1977, 1982, 1987, 1992, and 1997, resulting in a victory for them.'®

Such victories, however, were marred by fraudulent instances, such as government
official frauds, bureancratic coercions, monopoly of the press, unfair electoral management
bodies, and corrupt judiciary officials that tend to protect the New Order interests.” Harold
Crouch wrote that:

"Apart from the success in the General Elections, Golkar is basically a creation of the

military ruler and cannot be separated from their identity. Golkar, which has no political

party’s basis and does not have root at all among the people, is a multiple federation

mobilised by the army temporarily with the intention to weaken position of the political

parties".'®

Muslim Party/ Masyumi}), Nahdatl Ulama (The Awakening of Ulama Party/ NU), and Pariai Kemunis Indonesia
(Indonesian Communist Party/PKI).

' The holding of New Order’s General Elections certainly cannot be separated from the history of New Order itself
that became the new regime after the collapse of Soekarno. The birth of New Order was considered to have occurred
on 11% March, 1966, right after the collapsed of the Old Order that used Guided Democracy. The period of the Old
Order lasted from 5@ July, 1959 until 11 March, 1966.

7 Since 1971, the General Elections have become a routine five-year national agenda. Various rules and regulations
have been prepared for the implementation of the General Elections regularly. However, it is important to note that
from the legal aspect, the New Order General Elections have many problems, such as bad composition and position
of MPR, DPR, and DPRD and unfair of electoral management bodies. Another remark was that the New Order
General Elections, seemed to be an instrurnent to maintain the power, instead of a means to circulate power
circulation. Muhammad AS Hikam, ‘Pemilihan Umum dan Legitimasi Politik’ [General Elections and Political
Legitimacy} in Menggugat Pemilihan Umum Orde Barw [Undermining New Order General Elections] (Ed.
Syamsuddin Haris), (Jakarta: Yayasan Qbor Indonesia & PPW-LIPI, 1998) at 57.

'® Crouch, Harold, Militer dan Politik di Indonesia [Military and Politics in Indonesia), (Jakarta: Pustaka Sinar
Harapan, 1999} at 303. For the in-depth explanation regarding Golkar and Military and its role in the New Order
General Elections see Leo Suryadinata, Golkar dan Militer — Studi tentang Budaya Politik [Golkar and Military —
Study concemning Political Culiture], (Jakarta: LP3ES, 1992).
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During that time, Soeharto was repeatedly elected as president'® until his government
collapsed in 1998. Even though General Elections continued to take place, the quality of New
Order General Elections has been appraised as poor, or even undemocratic. Mahfud MD calléd
the situation an undemocratic political configuration.®

During the New Order General Elections, the polling and counting stages, as well as the
subsequent stages, were often without monitoring by opposition political parties. Those were the
stages where frauds most often occurred. The polling day which took place on a weekday {and
not on a holiday), for example, is considered very unfavourable for PDI and PPP but to Golkar’s
advantage. Through its bureaucracy channel,* Golkar mobilised civil servants to vote for Golkar
at their work places. This is to guarantee that the civil servants would actually vote for Golkar.
Even though it is stipulated by law that general elections must be free and confidential, it seems
that most of the civil servants were not willing to take a risk by voting for other parties besides
Golkar.

In contrast, many domestic and foreign observers praised the 1999 and 2004 General
Elections because they were very different from the New Order’s General Elections. However,
these elections, whose level of democratic measures can only be compared to that of the 1955

General Election, also faced many problems especially in terms of a weak legal framework and

its implementation.

' Before third amendment in 2002, the President is not to be elected directly by the people through general
elections, but elected by the MPR. Some members of the MPR were elected in general elections (as the DPR
member) and some are appointed by the President. During the Mew Order era, Socharto always become single
candidate in election by the MPR.

 Indonesia under the New Order displayed undemocratic political configuration. See Mahfud MD, Perkembangan
Politik Hukum — Studi Tentang Pengaruh Konfigurasi Politik terhadap Produk Hukum di Indonesia [Development
of Legal Policy — Study Concerning Legal Product in Indonesia], {Dissertation PhD, Universitas Gadjahmada, 1993)
at 410.

*! The Golkar force has three major channels namely: A (Military/ABR1), B (Bureaucracy), and C (Golkar),
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The 1999 General Elections were held within a new atmosphere that has never been
experienced for over thirty years under Soeharto’s regime.”” Even though the political situation
was still affected by New Order’s power, the people could freely exercise their political rights in
the elections. The General Election was not considered as a mere formality. The democratic
arena was more competitive compared to the six previous General Elections.

The final results of the 1999 General Elections indicated that Partai Demokrasi Indonesia
Perjuangan (Indonesian Democratic Party of Struggle/PDI-P) was actually the strongest. Golkar
Party was surprisingly still strong enough to secure second place, although its votes showed a
high decrease in comparison to its achievement during the New Order General Elections. In the
third place was another old party, PPP followed by Partai Kebangkitan Bangsa (National
Awakening Party/ PKB), Parfai Amanat Nasional (National Mandate Party/ PAN), Partai Bulan
Bintang (Crescent Star Party /PBB), and Partai Keadilan (Justice Party/PK).

The other democratic elections, the 2004 General Elections, were held during the period
of President Megawati. In these elections, an important change happened. The people elected
directly three types of institutions: (1) people representatives both at the central level (People
Representatives Council) and at the regional level (Provincial and Regency/Municipality People
Representative Council); (2) President and Vice-President; and (3) Representative Council of
Regions. The DPR/DPRD and DPD General Elections® were held simultaneously on 5 April
2004. The Presidential Elections were held on July 5, 2004 (First Round) and on September 20,

2004 (Second Round).

2 The 1999 General Elections were the first competitive general elections after Soeharto’s step down. Many
elements were supporting the implementation of its competitive general elections, such as an electoral manegement
" body which has been changed and the freedom of the press. Kevin Evans, “Hasil Pemilihan Umum 2004 [the 2004
General Election Result] in Analisis CSIS, Vol. 33, No. 2, June 2004, 190-191,

? These General Elections were widely known as the Legislative General Elections.
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The 2004 General Elections were participated by 24 political parties. These elections
were marked by surprises concerning two political parties categorised as new comers, namely,
the Democratic Party (Partai Demoikrat/PD) and the Prosperous Justice Party (Partai Keadilan
Sejahtera/PKS). The Prosperous Justice Party (PKS) experienced a vast increase in popular
support. In the 1999 General Elections, PKS (with the name of PK)) could only obtain seven seats
in the DPR. In the 2004 General Elections it obtained 45 seats (or a 650 percent increase).

Meanwhile the Democratic Party obtained 57 seats? surpassing the National Awakening
Party (52 seats) and the National Mandate Party (52 seats).”” There was an abrupt decrease
suffered by the ruling party — PDIP, despite being the second winning party, as its votes
decreased fast from 34 percent in the 1999 General Elections to only 19 percent in the 2004
General Elections. The votes and seats acquired by Golkar Party (gaining 21 percent of votes)
pushed down PDIP’s position. However, the superiority of Golkar was not absolute. Previously,
Golkar in the New Order’s General Elections always obtain above 65 percent of the votes.”®

Based on the above illustration, it may be concluded that the 2004 General Elections
were considered as the second democratic general elections after the fall of Soeharto. In the final
report of the European Union monitoring mission, it is stated that generally all of the general
election processes were conducted in accordance; with the provisions of democracy. According to
this report, the 2004 General Elections are the second most democratic general elections in

Indonesia since the end of the authoritarian regime in 1998/1999.%

# As a result of Constitutional Court decision, Partai Demokrat (Democratic Party) seats were decreased by two, to
55 seats, since one seat was held to belong to Partai Amanat Nasional (National Mandate Party) and the other one
belong to Partai Pelopor (Pioneer Party). Berita Mahkamah Konstitusi [Constitutional Court News], Edisi Khusus
[Special Edition] 2004 at 39.

** As a result of Constitutional Court decision, the seat of this party was increased by one seat to 53 seats. Berita
Mahkanah Konstitusi [Constitutional Court News), id at 39,

% The complete result of the 2004 General Elections and the distribution of seats by each political party can be seen
in the Appendices.

%7 The 2004 Final Report of European Union General Election Monitoring Mission in Indonesia, (2004) at 7.
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Similar to such assessment, Freedom House also states that in the 2004 General
Elections, Indonesians can elect their legislators in free and reasonably fair elections.?®
Therefore, since independence, there have been three democratic general elections in this
country: the 1955, 1999 and the 2004 General Elections.

The achievement of free and fair general elections in Indonesia (particularly the 1999 and
2004 General Elections) is not the end goal. I‘he democratic achievement should be connected
with a higher standard of living for the people. As pointed out by Robert Dahl, the experience in
the 19™ and 20" centuries demonstrates that democratic countries are prosperous and non
democratic countries are generally poor. Dahl relates this matter to the support of democracy for
people’s education, an independent judiciary, and commnunication, all of which are useful to
economic growth. Up till now, Indonesian economic growth is sti.ll low compared to that in the
previous regime. During Socharto’s era, Indonesia was considered as one of Asia’s emerging
economic powers.

The political parties competing in democratic general elections as such need to convince
the people that democracy results in greater access to education and higher standards of
education, independent judiciary, and communication which are useful to economic growth.

To the Malaysian political development, however is quite different. In Malaysia, the
challenge is not the economic situation but limited freedom of the press and speech. It is also the

imposing a frightening legislation called the Internal Security Act 1960 (ISA), which allows for

detention without trial.?’

% http:www.freedomhouse.org/reports/century.pdf cited on September 10, 2005. According to Freedom House for
2005 Indonesia is considered as a “Free” nation (based on two criteria: political rights and civil liberties. This status
is the highest achievement. From 1973 — 2004 Indonesia was considered as a “Partly Free” nation.
hitp:www. freedomhouse.org/template.cfm cited on April 1, 2008.

# Abdul Rashid Moten (Ed), Government and Politics in Malaysia, (Singapore: Cengage Learning Pte, 2008) at 14,
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3.1.2 Elections in Malaysia

After being colonised by four major foreign powers — the Portuguese (1511-1641), Dutch
(1641-1786), British (1786-1941 & 1941-1957), and a short occupation by the Japanese (before
it reverted to the British), Malaya became an independent nation on 31 August 1957.%

When the federation achieved independence in 1957 it comprised eleven peninsular
states; namely the two formerly Straits Settlements of Malacca and Penang and the nine Malay
states of Perlis, Kedah, Kelantan, Terengganu, Pahang, Perak, Selangor, Negeri Sembilan and
Johore. By 1961, talks to create a larger federation were held. Not long after that, a commission
chaired by Lord Cobbold was appointed to ascertain the views of peoples in Sabah (North
Borneo then) and Sarawak. Meanwhile, in Singapore a referendum was held to ascertain the
people’s view about the proposal to join the Malaysian federation. The proposal came into being
in September 1963. However, Singapore had to be separated from Malaya in 1965.”!

The Modern Malay states consist of two administrative and geographic areas. The
Malaysian Peninsula which is also known as Malaya or more accurately West Malaysia, which
consists of 11 states (Johor, Kedah, Kelantan, Malacca, Penang, Negeri Sembilan, Pahang,
Perak, Perlis, Selangor and Terenggann) is located on the tip of Southeast Asian land with
Singapore by its southern side. The territory of Selangor excludes the Federal Territory of Kuala
Lumpur’? and the Federal Territory of Putrajaya. The territories of the state on other

administrative areas are Sabah and Sarawak which are located at the opposite side of the South

3% The struggle towards independence for the Malay states had actually begun during the second half of the British
colonisation. The process was expedited after the Japanese Occupation and the communist insurrection of 1948. The
struggle for independence of the Malay states had actually been achieved without much confrontation with the
British authority. It could be said to have been achieved through consultation. Jayum A Jawan, Malaysian Politics &
Government, (Shah Alam: Karisma Publication, 2004) at 6-45.

' Abdul Aziz Bari, op.cit., 28-29.

32 Established under the Constitution (Amendment) (No. 2) Act 1973 [ Act A206]

33 Established under the Constitution (Amendment) Act 2000 [Act A1095]

36

Settlement of election..., Topo Santoso, FH Ul, 2009.




China Sea, that is, the Borneo Island. The territory of the State of Sabah excludes the Federal
Termitory of Labuan.**

Malaysia is a constitutional. monarchy, nominally headed by the Yang di-Pertuan Agong
(the King).** In Malaysia’s form of government, the Yang di-Pertuan Agong is the Head of
State.>® This means that the King rules according to the ground rules set forth by the constitution
of the Federation. Therefore, the highest authority in this country is held by Yang Di-Pertuan
Agong as a constitutional monarch®’ but in practice, the Prime Minister has a greater authority
compared to that of the King.*®

The position of the Yang di-Pertuan Agong came into being when the Federation of
Malaya gained its independence in 1957. The Yang di-Pertuan Agong was elected to replace the
British Monarch as the Head of State of the newly independent Federation of Malaya. In the
post-independence period, this position is provided for by Article 32 of the Federation

Constitution.”

3 Established under the Constitution (Amendment) (No. 2) Act 1984 [Act A585]
# Abdul Rashid Moten, op.cit., 7.
%6 The Federation’s King {Yang di-Pertuan Agong) is elected for a term of five years by, and rotated among, the
heredity royal rulers of nine of the !1 states in Peninsular Malaysia, The other four states without royal rulers are
each headed by a head of state (Yang di-Pertuan Negeri) appointed for four years by the Yang di-Pertuan Agong
after consulting the chief minister of the state. The rulers and the state heads comprise the Conference of Rulers.
Hai, Lim Hong, “Electorat Politics in Malaysia: ‘managing’ Elections in a Plural Society,” in Electoral Pelitics in
Southeast & East Asia, (Eds) Aurel Croissant, Gabriele Bruns and Marei John, (Singapore: Friedrich Ebert Stiftung,
2002) at 101-102.
37 In 1983 the government sought to define the powers of the Agong more explicitly. Parliament enacted legislation
removing the necessity of the 4gong’s signature for an act to become law, and extending full power to the Prime
Minister to declare a state of emergency (rather than the Agong acting on the Prime Minister’s advice). Further
constitutional changes in 1993 removed the Agong’s and Sultans’ immunity from prosecution, through a special
constituted court, and reduced their power to bestow royal pardons except on advice. Fuston, John, Government and
Politics in Southeast Asia (Singapore: Institute of Southeast Asian Studies, 2001) at 172-173.
% Lukman Thaib, The Politics and Goverments of South East Asia, (Kuala Lumpur: Golden Books Center
SDN.BHD, 1997} at 182. Since its independence, Malaysia has had five Prime Ministers. They are Tungku Abdul
Rahman Putra Al-Haj (1957-1970), Tun Abdul Razak (1970-1976), Datuk Hussein Onn (1976-1981) and Tun Dr.
Mahathir Mohammad (from 1981 up to 2004) and the current one is Dato Seri Abdullah Ahmad Badawi (2004 ~
resent).
?’ The Article also provided for the elections of a Deputy Head of State (Timbalan Yang di-Pertuan Agong). Jayum
A Jawan, op.cit.,67.
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As a political system, Malaysia is a parliamentary democracy with a constitution based
on the British constitutional system, namely the Westminster style of parliamentary democracy.*
Malaysia has a bicameral legislature, consisting of two houses. There is the Upper House, known
as the Senate (Dewan Negara),‘“ and then there is the Lower House_that is also known as the
House of Representatives (Dewan Rakyat).*? Theoretically, they may be approximated to the
House of Lords and the House of Commons in England, respectively.®

The House of Representatives (Dewarn Rakyat) is composed of members elected directly
on the basis of universal adult suffrage using plurality electoral system. The Dewan Rakyat
members increased from 219 in 2004 Parliamentary elections to 222 in 2008 Elections.** As of
2008, the composition of the Dewan Negara (Senate) is 70 members.*> The Dewan Rakyat is by
far the most important. It is a place where the Prime Minister and most of the cabinet miembers

are appointed. It can initiate all bills. It also has exclusive power over finance.*® The King or the

% Following the Westminster parliament tradition, parliament was meant to have a monopoly on legislation, contro!
of the purse strings, and ability to call the executive to account. Funston, op.cit., 179.

' The Dewan Negara is intended to act as a house of review, and to protect the states’ interests. In 1957, the
majority of senators were elected by state assemblies, but constitutional change in 1963 left state appointees as a
minority, effectively removing state representational role. Fuston, id at 180.

42 The Dewan Rakyat is where the power of the legislature truly resides. The Dewan Rakyat is a fully elected house.
Each member is elected from a parliamentary constituency distributed over the thirteen states.

¥ fan, Kevin YL and Thio Li-An, Constitutional Law in Malaysia and Singapore, (Singapore: Butterworths Asia,
1997) at 245.

4 hitpi//prul2.spr.gov.my/sprfindex.php .

%> The membership of the Senate is made up of two categories: 26 members elected by the State Legislative
Assembly to represent 13 states (each state represented by two members). 44 members appointed by His Majesty the
Yang Di-Pertuan Agong on the advice of the Prime Minister, including two members from the Federal Tesritory of
Kuala Lumpur, and one member each from the Federal Termritory of Labuan and Putra Jaya. The rest are to be
appointed to represent various sections of the Malaysian society such as the business community, profession,
persons who have given distinguished public services and minorities. The present members of Dewan Negarg are
68, two seats are not filled. http:www.parlimen.gov.my cited in 10 October, 2008. See also Abdul Rashid Moten,
op.cit. 106. See Tan, Poh Ling, Asian Legal Systems — Law, Seciety and Pluralism, (Sydney: Butterworths, 1997) at
271-273.

% Fuston, loc.cit.
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Yang di-Pertuan Agong is part of the Parliament.*’ Nevertheless, His Majesty does not take part
in its proceeding except to declare open or to close each sitting or session of parliament.*®

Each of the 13 states in the federation has a unicameral State Legislative Assembly
(Dewan Undangan Negeri/ DUN) while the federal parliament has two houses, namely the
Senate (Dewan Negara) and the House of Representatives (Dewan Rakyar). Only the latter is
directly elected and is hereafier referred to when the term ‘parliament’ is used in an electoral
context. The parliament or a state legislature has a term of five years. Elections are thus held for
parliament and the state legislature at intervals not exceeding five years.*

The system of government at state level in many ways mirrors that of the national. The
state government leaders are known as Chief Ministers (Menteri Besar in the sultanates, and
Ketua Menteri in Penang, Malacca, Sabah and Sarawak).’® The legislative assembly, composed
of elected members, legislates in conformity with Malaysian and state constitutions.”!

In this country, Parliament is the highest law-making authority. Nevertheless, its power to
make or amend law is subjected to the Constitution of the Federation. Among the main functions
of Parliament are to make, amend or repeal law, to impose or increase taxes, or to reduce or
remit any existing taxes, and to pass national budget for any physical year.>?

In Malaysia, elections are held regularly and many parties are allowed to compete.

However there has never been a change of Federal Government. The ruling Barisar Nasional

coalition (BN), formerly called the Alliance, has always maintained control of the Federal

47 Article 44 of the Federal Constitution states that the legislative authority of the Federation shall be vested in a
Parliament, which shall consist of the Yang di-Pertuan Agong and two Majlis (Houses of Parliament) to be known as
the Dewan Negara (Senate) and the Dewan Rakyar (House of Representatives).

* Jayum A Jawan, op.cit., 109.

* Hai, op.cit., 102.

*® Fuston, op.cit,, 171,

3! Abdul Rashid Moten, op.cit., 10.

%2 Jayum A. Jawan. op.cit., 110-111. See also Lukman Thaib, op.cit., 152.
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Government and held at least a two-thirds majority in the House, with the exception of a brief
period in 1969%* and 2008.

The first general elections were held under the support of the British in 1955, two years
before Malaya’s independence in 1957 (before the formation of Malaysia in 1963).>* After
independence, general elections were held consecutively without any exception once every five
years as stipulated by the constitution. Eveg though on one occasion, voting was postponed in
the eastern states of Malaysia in response to racial riots post General Elections in West Malaysia
in 1969.”

Elections at the federal level were held in 1959, 1967, 1969, 1974, 1978, 1982, 1986,
1990 and 1995, and then in 1999, 2004 and 2008. The elections at state level have been held in
line with the elections of the federal level for 11 states in Malaysia Peninsula while elections in
the states of Sabah and Sarawak which are usuvally held for more than one day have been held
different times since 1969.°

At the national level, the governing national coalition is not only maintaining its position
after each of the elections - except for a brief period between the holding of electionts in 1969 in
West Malaysia and the postponement of voting in East Malaysia®’ and after the 2008 General
Elections — the Federal Government also had two thirds of the majority in parliament. During
1970 and 1980, the government acquired more than 80 percent of the seats.’® This success has

been experienced by most states, even though losing partly in Kelantan and Sabah and once for

%% Thornton, Laura, “Malaysia” in Political Parties in Asia Promoting Reform and Combating Corruption in Eight
Countries, (Eds. Manikas, Peter M and Laura L. Thornton), (Washington: National Democratic Institute for
International Affairs, 2003) at 139-182.
5% Crouch, Harold, “Malaysia: Do elections make a difference? in The Politics of Elections in Southeast Asia (Ed.
S'I;aylor, R.H), (Cambridge: Wooedrow Wilson Center Press and Cambridge University Press, 1996) at 114.

Ibid.
% In 1969, elections in Sabah and Sarawak were postponed after the results in the Malaysia Peninsula were
obtained. ibid.
5 Crouch, loc.cit.
* Ibid.
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each of Terengganu and Penang.”® At the 2008 elections, opposition parties successfully become
the government in five states (Penang, Kelantan, Kedah, Selangor, and Perak).

The present ruling coalition, Barisan Nasional®® consists of 14 political parties led by the
United Malays National Organisation (UMNQ) which is also chaired by Dato Seri Abdullah
Ahmad Badawi.*? UMNO has been at the forefront of Malaysian politics and has been the
largest political party in Malaysia since 1946. UMNQO was established to unite the Malay people
and to represent the interests of the majority ethnic group. Presently, this party has 2.7 million
members and holds two thirds majority voters in the peninsula except in the 1969 and 2008
General Elections. It is still largely confined to the Peninsula, but spread its wing to Sabah in
1999; however it has yet to have any representative in Sarawak.®

The major opposition parties in Malaysia are the Islamic Party of Malaysia (PAS),
Democratic Action Party (DAP)*and the People’s Justice Party (PKR).% Even though PAS lost
Terengganu some years ago, PAS has acquired control of Kelantan except for the period of 1977
and 1990 and re-dominate Terengganu in 1999 but lost the state again in 2008. This party
obtained strong support from the Malay ethnic group in the southern part of this country, along
with Kedah and Perlis. It gained control of the State Government of Kedah in 2008. In its
political program, this party emphasises the interests of Islam and Malay ethnicity and constantly
acquires votes from 30 percent up to 50 percent of Malay ethnic votes in the Peninsula. In 1973,
this party changed its name into Islamic Party of All Malaysia (Parti Islam Se-Malaysia). The

1999 General Elections were its most successful General Elections. It was due to reforms which

% bid.

50 http:/fprul2.spr.gov.my/spr/index.php cited on 20 April, 2008,

51 The coalition was established in 1974

%2 previously, Dr. Mahatir Mchamad was the Chairman of UMNO and also the Prime Minister of Malaysia.
® Fuston, op.cit., 185.

® Lukman Thaib, op.cit., 153.

& Abdut Rashid Moten, op.cit. ,15.
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resulted in it obtaining 27 seats, twice of its best performance, and it’s leader become the new
opposition leader in Parliament.*®

The Democratic Action Party (DAP) was established in 1966 as the replacement of the
People Action’s Party (PAP) Singapore, one year after its v\dmdrawal from Malaysia. DAP
supported the non-communal approach towards Malaysian politics. However due to the absence
of support from the Malay ethnic group, it directly appealed to non-Malay ethnic groups. In its
first year, the party focused on Chinese culture, language and education. This has atiracted the
support from the Chinese in the Peninsula. The following years, the image of the party became
moderate but it only achieved a small triumph in the 1999 General Elections.” Another party is
the socialist party with the domination of Malays, namely the Malaysian People Party (Parsi
Rakyat Malaysial PRM).%

People’s Justice Party or PKR (previously National Justice Party) is a multi-ethnic party
formed m 1999 by activists in the reformasi movement. Wan Azizah Ismail, the wife of former
Deputy Prime Minister Anwar Ibrahim, is the president of the party, and Anwar’s friends,
supporters, and sympathizers joined KEADILAN as its leadership. Several of the party’s leaders
are new to politics and have backgrounds in civil society organizations and academia. In 1999,
four parties, i.e., PAS, DAP, KEADILAN and PRM, established an Alternative Front (Barisan
Alternatiff BA) and contested elections and it has becomes permanent ever since. BA probably

will help establish a two-coalition system in Malaysia.%® It is important to note that in August

% 1d at 186-187. In 2008 Elections, this party won 23 seats.
71d at 187.

8 Ibid,

7 1d at 185-188.
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2003, PRM merged with KEADILAN and gave birth to Parti Keadilan Rakyat (People’s Justice
Party or PKR)."™

In October 2003, Deputy Prime Minister Abdullah Badawi took over the post of Prime
Minister from Dr.Mahatir Mohamad who made good on a pledge to leave office. Abdullah
Badawi, faced the challenge in 2003 of shoring up support for the ruling coalition in elections
that were expected in the first half of 2004. As Deputy Prime Minister, the largely untested
Badawi was elevated to the top post in October after Dr.Mahathir decided to step down as the
nation's leader after more than two decades in office. Recently, Badawi is faced with serious
criticisms from his senior, Dr.Mahathir, due to a dramatic decrease of BN seats in Parliament and
State Assemblies as a result of the 2008 General Elections.

In the last parliamentary elections commenced on March 2008, the ruling coalition,
Barisan Nasional, has failed to obtain a 2/3 majority of seats in Parliament. The coalition won
only 140 seats out of 222 total seats (63.1%) in Parliament. The opposition parties successfully
obtained 82 seats (36.9%). Even though the parliamentary elections were won by BN (as
happened in previous elections), but it yielded one of the worst results in the coalition's history.
It also marked the first time since the 1969 Elections that the coalition did not win a two-thirds
majority in Parliament. In addition, five of the 13 state legislatures were won by the opposition,
compared with only one in the last.”

As a comparison, in the 2004 Elections, BN won 199 seats out of 219, while the
opposition won only 20 seats. It means that the opposition parties’s seats increased 400 percent.
The leading opposition party, Parti Keadilan Rakyat (PKR) has increased from one seat to 31

seats, PAS obtained 23 seats, and DAP won 28 seats.

it

id at 151.
! hittp://prul 2.spr.gov.my/sprfindex.php. See also http://thestar.com.my/election/results/results.html. cited on 10
March, 2008. See also Kompas, 10 March, 2008.
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The Malaysian political system has been variously characterised as “quasi-democratic,”
“semi-democratic” and “competitive authoritarianism. "™ With repards to political rights, from
1972-2006 Malaysia had also been categorised as a “partly free” country by Freedom House.
Meanwhile, other Asian countries such as Indonesia, has changed from “partly free” to “free”
country in 2006.

The last parliamentary elections held in 2008, will probably change the perception about
political conditions in Malaysia. The legal framework of elections as applied in Malaysia makes
it possible for the holding of competitive elections. This is supported by Harold Crouch’s
opinion that “the constitutional framework of the Malaysian political systern is essentially

democratic.””

3.1.3 Elections in Singapore

Singapore is a country in Southeast Asia located at the southern tip of the Malay
Peninsula. This country is sandwiched between Malaysia and Indonesia. The location of this
island is 137 kilometres north of the Equator. Singapore is a city-state, which consists of several
big and small islands. The total width of Singapore Island is 682.7 km2 with length of 42
kilometres measured from the eastern area to the western area and 23 kilometres measured from
the north area to the south. Among its swrounding islands, the biggest island is Tekong Island
about 2368.7 hectares, Ubin Island about 1131.4 hectares and Sentosa Island about 494.5
hectares.™

In 1819, Singapore was chosen as a settlement by the British East India Company

because it was situated at the cross-roads for trade. Singapore achieved self government — but not

™ Abdul Rashid Moten, op.cit., 13.
™ Harold Crouch, Government and Society in Malaysia, (St. Leonard’s, NSW: Allen and Unwin, 1996) at 5.
* Ministry of Information, Communications and the Arts, Singapore 2002 (2002) at 37,
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control over its foreign policy — in 1959. In 1961, Tunku Abdul Rahman, the Prime Minister of
Malaya, while visiting Singapore proposed that Malaya, Singapore, Sarawak and Sabah should
join to form a new nation, Malaysia. There would be economic gains through trade and
investment, as well as security benefits to help fight communist subversion. Malaysia was
formed in 1963, but was followed by separation of Singapore in 1965.7

Today, Singapore has been transformed into an advanced developing country, with an
affluent and competitive economy. According to the World Developmenf Report 1998/1999, this
country was the fourth richest country in the world in 1997, after Switzerland, Japan and
Norway.?‘s

Singapore is a republic with a parliamentary system. Parliamentary democracy in this
country is a legacy of British colonial rule.”” The written constitution has state organs, which
consist of executive, judicial and legislative institutions. A President is the head of state with a
Prime Minister as the leader of the government who handles state administration. The President
appoints the Prime Minister and other members of the Cabinet from Members of Parliament
(MPs).™

The cabinet in Singapore is led by the Prime Minister appointed from the Members of
Parliament. Meanwhile, the ministers are appointed by the President based on the advice of the

Prime Minister. This Cabinet is responsible for the policies issued by the government and for

 One of the main attractions for Singapore in joining the new nation was the prospect of broadening Singapore’s
range of exports to Malaya. However, this was not encouraged by the Malaysian government, and combined with
other sources of disagreement, resuited in Singapore being forced to leave Malaysia in 1965, and become fully
independent. Mauzy, Diane K and R.§ Milne, Singapore Politics under the People's Action Party, (London:
Routledge, 2002) at 2-3.

* Quah, Jon ST, “Singapore Meritocratic City-State”, in Government and Politics in Southeast Asia (Ed) John
Fuston, {Singapore: Institute of Southeast Asian Studies, 2001) at 292,

7 Chee, Chan Heng, “Legislature and Legislators,” in Government and Politics of Singapore, (Eds) Jon 8.T Quah,
Chan Heng Chee, and Seah Chee Meow, (Oxford: Oxford University Press, 1985) at 72.

™ Ministry of Information, Communication and the Arts, op.cit., 63.
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daily government administration. The ministers are accountable to Parliament and to the Prime
Minister.”

Singapore state law consists of the Constitution, acts made by Parliament, subsidiary
legislation and common law. The Constifution — which is the supreme law of the country- lays
down the structure and organisation of the three organs of state: the executive, the legislature and
the judiciary. The Constitution was originally contained in three basic documents: the
Constitution of Singapore (originally the Constitution of the State of Singapore when it was a
constituent state in Malaysia); the Republic of Singapore Independence Act, 1965; and the
Federal Constitution of Malaysia (part of which was applicable to Singapore).®

Although Singapore’s legal system is derived mostly from the British legal system, there
are also other legal sources that affect it. For example, the Singapore Penal Code, Evidence Act
and Criminal Procedure Code were copied from India. However, India was then under British
Rule. The Singapore corporate law is also more similar to the Australian legal model as
compared to the British legal model.®!

In January 2001, the Singapore Constitution has mandated that Singapore citizens have
right to elect their President. The President is elected for a period of siX years and has the right to
participate with thé government to prepare the budget and to determine the public policies and
evalvate government activities through the Domestic Security Law and the Religious Harmony

Regulation and to participate in investigating corruption cases.*?

'l .

Tbid.
% On 31 March 1980, a reprint of the Constitution of the Republic of Singapore was published. By incorporating
provisions in the Malaysian Constitution which continue to apply to Singapore after its separation from Malaysia. Id
at 92-93,
® Ibid. See also Myint Soe, The General Principle of Singapore Law, (Singapore: The Institute of Banking and
Finance, 1978).
* Ibid.
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Several political parties have been established in Singapore, including the People’s
Action Party (PAP) which was established in 1954. And later, the Worker’s Party (WP) was
established in 1957 by the late David Marshall. Another party is the Singapore Democratic Party
(Parti Demokratik Singapore or SDP) which was established by Chiam See Tong in September
1980. Furthermore, there is Singapore Malay National Organization (Pertubohan Kebangsaan
Melayu Singapore) which is a party deriving from UMNO. Ancther party is the United National
Front (UNF) established to unite Singapore and Malaysia. In addition, there are the People’s
Front (PF),*® the Socialist Front (Barisan Sosialis/BS), the Singapore United Front (SUF), the
National Solidarity Party (NSP), the Singapore Justice Party (SJP) and the Singapore Islamic
Force (Angkatan Islam SingaporelAlS).%

From March 1948 to 2001, Singapore had held 14 General Elections and 16 by-elections.
Such General Elections were held twice to elect the legislative institution, three times to elect
legislative assembly and nine times to elect Parliament.® In the 1955 Elections, SLF acquired 10
seats, SPP won four seats, PAP won three seats, the Alliance Party had three seats, the
Democratic Party won one seat and independent persons three seats. While on May 1959
Elections, PAP won 43 of 53 seats, SPA won four seats, the Alliance won three seats and one
seat by an independent candidate. The 1963 General Elections were crucial general election for
PAP since this party only acquired 37 seats of 51 competed seats although it only obtained 41

percent of the votes. The Socialist Front (Barisan Sosialis), despite being hampered by all forms

% This party established in March 25, 1971.

% 1 wkman Thaib, op.cit., 209-210.

85 «past Elections,” <htip://www.elections.gov.sg>, 20 September 2005. The last General Elections in Singapore
were in 2006.
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of repressive measures, including the detention of its key parliamentary and trade union leaders,
still managed to win thirteen seats and 33 percent of popular votes.®

The party system in Singapore has undergone changes from a competitive system,
applied in the May 1959-September 1966 General Elections, into one party de facto system in
the October 1966 General Elections, when 13 Members of Parliament from the National Front
boycotted Parliament. It changed into a de jure party system after the 1968 General Elections,
when PAP won all the 58 seats in Parliament. This victory of PAP was repeated in the 1972,
1976 and 1980 General Elections. However, PAP monopoly in the Parliament changed when
1.B. Jeyaretnam from the Worker’s Party beat PAP candidate, Pang Kim Hin, through the Anson
by-electi(:n:ns.37

Based on the Registry of Societies, there were 36 political parties listed in Singapore.®®
However, not all of them were active in the elections. Only six polifical parties participated in the
1997, 1999 and 2001 General Elections. The number of opposition MPs has increased from 8 to
14 during the 1959 — 1963 General Elections, in the competitive system. For 15 years, there was
not any Parliamentary opposition in Singapore {from October 1966 to October 1981) and the
number of opposition MPs has fluctuated between one and four since the 1984 General
Elections.®

The last parliamentary general elections in Singapore were held on May 6, 2006. In these
elections, 1.22 million out of 2.16 million eligible Singaporeans voted for Members of

Parliament and elected their next government. The People's Action Party (PAP) won 66.6 % of

% Lukman Thaib, op.cit., 210-212,

¥ Quah, op.cit., 301-302.

88 «pylitical Parties in Singapore,” www.singapore-elections.com, 17 September 2005.
¥ Quah, loc.cit,
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the overall votes and gained 82 out of 84 seats. The PAP returned for a twelfth consecutive term
in office under Prime Minister Lee Hsien Loong.”

After providing the short historical and political background, the examination is on how
Singapore is perceived from an outside perspective. A Singapore country report by the United
States of America’s Department of State concerning Human Rights Practices for 1998 notes that
in Singapore “the Constitution provides citizens with the right to change their government
peacefully through democratic means, opposition parties are free to contest elections, and the
voting and vote-counting system are fair, accurate, and free from tampering, ™’

However, Singapore has never been fully accepted as a democratic country by western
liberal standards. It is often described as a model of ‘soft authoritarianism,” or a limited
democracy at best.” It is unlikely that Singapore will see a dramatic transformation from a
limited democracy to a model based on Western liberal democracy in the near future. Yet, the
Government has begun to take steps to expand political space.”

According to Freedom House, Singapore is still regarded as a “partly free” couniry in
terms of political rights. This category has never changed since 1973. Freedom House notes that
“citizens of Singapore cannot democratically change their government.”** This is in line with the
opposition perspective who feels that there are no democratic elections in Singapore. The
Singapore Democratic Party for instance, has pointed out that “In the absence of genuinely free

and fair elections, the act of voting becomes a treacherous impostor of democracy.””

® http:/fen. wikipedia.org/wiki/Singapore_general_election,_2006

! Hwee, Yeo Lay, “Electoral Politics in Singapore” in Electoral Politics in Southeast & East Asia, (Eds) Aurel
Croisant, Gabriele Bruns and Marei, (Singapore: Friedrich Ebert Stiftung, 2002) at 222-223,

% 1d at 203.

% 1d at 223.

% Freedom House, Annual Report 2004,

* “The Truth About The Election System,” http//www.singaporedemocrat.org/index.htmi
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In this regard, Jeremy Grace has a different view with a statement that Singapore’s
elections are “fair, accurate, and free from tampen'ng.”% According to Grace, “the development
of a robust opposition has been hampered by limits on basic freedoms associated with
democratic practices and by the Government’s control and use of the electoral process as an

instrument for political dominance.®’

3.1.4 Elections in the Philippines

The Philippines has an area of 300,176 sq km, with the capital city of Manila. The
official language used is 7agaiog and English. This country is an archipelago, which consists of
about 7,100 big and small islands bordered at the east by the Pacific Ocean, at the south by the
Sulawesi Sea, at the northwest by the South China Sea, and at the noﬂh by the Luzon Strait.
Those islands are usually classified into four groups, ie., Luzon Island, Visayan Islands,
Mindanao Islands, Palawan Islands and Sulu Island At the eastern side of this country lies the
Mindanao Channel (the Philippine Channel) which is one of the deepest sea channels in the
world (11,500 meters). The Philippine archipelago is part of a young mountain range in the
Circum Pacific. Therefore this country is categorised as an earthquake sensitive volcanic
country.”

The population of the Philippines totalled 76,348,000 persons in the year 2000, spreading
out unevenly in the country. The densely populated area is the Ilocos Beach, the middle part of
Luzon Island, Cebu Island, Negros Island and Panay Island. The east coast of Luzon Island, the

southern part and the hinterland of Mindanao Island, Palawan Island, and the western part of the

% Grace, Jeremy, “Drawing Districts to Ensure Super-Majorities in the Parliament” The Delumtanon Equity
Project, USAID., http://aceproject.orgface-en/topics/bd/bdy cited on 1 January, 2008

% Ibid.

* Gonzales 111, Joaguin L, “Philippines Continuing People Power,” in Government and Politics in Southeast Asia
(ed. John Funston), (Singapore: Institute of Southeast Asian Studies, 2001} at 256-261,
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Mindoro Island are scarcely populated. The Philippines is the only country in Asia whose
majority of population embrace Christianity, 84 percent of them being Roman Catholics. The
Islamic adherents are approximately four percent, concentrated in South Mindanao and Sulu
Island, The Islamic adherents are known as the Moro people.*

The Philippines has a long history of democratic constitutional developments. The initial
effort to establish the Philippine political institution basis was prepared during the revolution
period when the Republic of the Philippines was first established on June 12, 1898. The Malolos
Constitution of 1898-1899 reflected the aspirations of educated Filipinos to create a polity as
enlightened as any in the world.!® This Malolos Constitution instituted liberal democracy,
representation in government, and doctrine of seﬁargﬁon of powers and checks and balances

10! Democratic institutions were introduced to the Philippines

among the organs of government.
by the United States of America at the beginning of the twentieth century. The apparent success
of these imported practices gave the Philippines its reputation as "the showcase of democracy in
Asia"

The 1935 Constitution, drawn up under the terms of the Tydings-McDuffie Act, which
created the Philippine Commonwealth, also served as a basis for an independent Philippines
government from 1946 until 1973. The United States of America brought the concept of liberal

democracy and was allowing the establishment of political institutions, such as the electoral

system, party system, legisiative institution and independent judiciary. The tradition of political

% Ihid.

1% This first constitution took as a model that of France, Belgium, and some of the South American republics. Power
was divided, but the legislature was supreme. A bill of rights guaranteed individual liberties. Ortiz, Alan T, The
Philippines: Key Domestic Goals and Aspirations for 1990s, in Rohana Mahmood and Thangam Ramnath (Ed)
Sontheast Asia The Way Forward, (Kuala Lumpur: Institute of Strategic and International Studies (ISIS) Malaysia,
1992) at 53-57.

' Ortiz, Ibid.
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participation, constitutional democracy and political institution representation is an enormous
inheritance from the United States of America to the people of the Philippines.

During the occupation of the United States of America and the independence period, the
form of government based on the law was established. In that situation the people participated in
the government, especially through election process and public discussion regarding matters
which affected their lives. The citizens are generally free to elect the candidates that they choose
for various positions in the government.'®

According to the 1935 Constitution, the executive, the legislative and the judicial organs
are separated, having equal position and independent from one another. According to the 1973
Constitution, the separated executive and legislative authorities are theoretically united in a
parliamentary system model. In reality the Executive Chief has the power to formulate laws and
regulations through Presidential Decrees. The 1981 Amendment introduced a mixture of several
characteristics of the presidential and parliamentary system of government.'®

Marcos declared martial law'® and manipulated the constitutional convention to serve his
purposes. The 1973 Constitution'® was a deviation from the Philippine commitment to
democratic ideals. Marcos abolished Congress and ruled by presidential decrees from Septemnber
1972 to 1978, when a parliamentary government with a legislature called the National Assembly
to replace the presidential system. Nevertheless, Marcos exercised all the powers of a President

under the old system plus the powers of Prime Minister under the new system. The Marcos

dictatorship ended with the People Power Revolution in February 1986 (also called the EDSA

Y2 1 at 268.

' The President, the KBL (Kifusang Bagong Lipunan), and almost all writers stated that such system is like
modifying the parliamentary system of government. The Chairman of the Supreme Court, Enrique Fernando,
mentioned it as a presidential government system. Tbid.

'™ Martial law brought radical changes towards the political institutions of the Philippines as well as impact towards
the people’s attitude and behaviour. However, the issue is whether such change is aimed to weaken or strengthen the
{)olitical institutions. Ibid.

% When Marcos was driven from office in 1986, the 1973 Constitution was also jettisoned.
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Revolution). Confronted with hundreds of thousands in the streets of Manila, Marcos fled to
exile in Hawaii.'® This revolution had restored all the prerequisites of democratic politics:
freedom of speech and press, civil liberties, regularly scheduled elections for genuine
legislaturgs, plebiscites, and ways to ensure honest ballot counting.

After Aquino'®” came to power, on March 25, 1986,'® she issued Presidential
Proclamation No. 3, which promulgated an interim "Freedom Constitution" that gave Aquino
sweeping powers which was theoretically even greater than those of Marcos. However she
promised to use her emergency powers only to restore democracy and not to perpetuate herself in
power. The Freedom Constitution was to remain in effect until a new legislature was convened
and a constitutional convention could write a new, democratic constitution to be ratified by a
national plebiscite. The process took sixteen months.

In November 2000, the Philippine political system faced a severe challenge when the
House of Representatives impeached President Joseph Estrada. Estrada was accused of illicitly
amassing millions of dollars during his 20 months rule. When the Senate impeachment court
controversially decided not to examine a key piece of evidence against him, massive
demonstrations took place in cities across the country, a movement dubbed, “People Power I1.”
The movement succeeded in forcing President Estrada to leave Malacanang, the presidential
palace. In January 2001, the Supreme Court declared the Office of the President to be vacant,

and Vice-President Gloria Macagapal-Arroyo assumed the presidency. Estrada objected to the

1% Gonzales, op.cit., 254.

1% Corazon Cojuangco Aquino, universally and affectionately known as "Cory,” was a Philippine president quite
unlike those who preceded her. Observers have groped for the right word to characterise the Aquino presidency. She
was first called a "revolutionary,” but Iater a mere "reformer." When the old landed families recaptured the political
sazstem, she was called a "restorationist.” Ibid.

8 Aquino inherited a much distorted economy, The Philippines owed about US$28 billion to foreign creditors.
Borrowed money had not promoted development, and most of it had been wasted on showcase projects along
Manila Bay, or had disappeared mto the pockets and offshore accounts of the Marcos and Romualdez families and
their friends and partners. Ibid.
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decision, contending that he had not abandoned ﬂis office, a requirement outlined in the
constitution. Nevertheless, the Supreme Court unanimously endorsed the transfer of power as
constitutional.

The 1987 Constitution is based on two fundamental principles: separation of powers, and
checks and balances. The Constitution mandates a presidential system of government. The
Prestdent is the head of state, with both symbolic and executive powers. The President is chief
administrator over the bureaucracy, with general supervision over local governments and also the
chief legislator, responsible for the introduction of the legislative agenda at the start of each
congressional session, and has the power to veto any measure approved by Congress. The 1987
Constitution also modified the presidential incumbency to one six-year term.'%

Article X of the Constitution defines the territorial and political subdivisions of the
Philippines. The country has 78 provinces, 84 cities, and over 1500 municipalities. Article X also
provides for the establishment of autonomous regions in Muslim Mindanao and the Cordilleras.
Local government officials include governors, provineial council members, municipal and city
mayors, and municipal and city council members. The Barangay is the lowest level of
government, and there are approximately 42,000 Barangays in the country. Barangay
governments have the ability to levy taxes, fees, and charges. Barangay officials (chairs and
council persons) are chosen through direct elections which are held separately from those for
higher levels of government. '

The President has the authority to appoint and dismiss members of the Cabinet, who are

accountable to and assisting the President in managing government affairs. The members of the

1% Arlegue, Celito and John Joseph S. Coronel, “ Philippine” in Political Parties in Asia Promoting Reform and
Combating Corruption in Eight Countries, (Eds. Manikas, Peter M and Laura L. Thornton, (Washington: National
Democratic Institute for International Affairs, 2003) at 220-221; Gonzales, op.cit., 260-271.

119 Ibid.
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elected Cabinet can come from political parties, business communities, government officials or

from non- governmental organisations (NGOs). Besides having the authority to form a cabinet, |

the President is mandated to elect members of the Judicial and Bar Council (JBC), the diplomatic
representatives and the military officers starting from the colonel ranks with the approval of the
Commission on Appoiniments (CA). Similar to the Presidential System of the United States of
America, the President of the Philippines is also authorised to appoint state high functionary
senior officials. !

As the head of government, the President is imposed with heavy responsibilities in the
financial and budgeting sector as well as the authority to control government. Other task is to
lobby the legislature to present a draft of law when the Legislative Institution begins its first
meeting session. Even though technically there is no draft law being submitted by the Executive
Institution, the President can submit draft of regulation through the Senate or the House of
Representatives. Each draft of law, which is 2 product of the Legislative, must be signed by the
President before being put into effect. If it is not signed by the President within 30 days, such
regulation shall be automatically effective unless the President objects through a veto.''?

The Philippines has a bicameral legislative system.'" The upper body is the 24 member
Senate. Senators are pationally elected in a first past the post system to a six-year term and are
prohibited from serving more than two consecutive terms. Half of the Senate seats are contested

in mid-term elections held every three years. The lower body is the House of Representatives,

:’ Id at 264-265. See also Bakker, Jan Willem, The Philippine Justice System, (Leiden: PIOOM/CIJL,1997) at 87.

* Ibid.
"3 The First Congress was officially declared as such in 1946 by virtue of Republic Act No. 6 after the inauguration
of the First Philippine Republic. It was at that time that the Philippine Congress adopted the bicameral system which
lasted umtil 1972 when the Philippine Constitution created a unicameral Batasang Pambansa under a semi-
parliamentary government. The 1986 Constitution under the Aquino administration, however, restored the bicameral
Philippine legislature.
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which includes 209 representatives''® directly elected from single-member constituencies.
Representatives serve three-year term and are restricted to serving more than three consecutive
terms. The tendency of political parties in both houses to form coalitions around the party of the
president facilitates general cooperation between the legislative chambers.'?

Philippines political parties developed from pro-independence movements at the tumn of
the twentieth century. From 1946 to 1965, the Philippines enjoyed a series of peaceful transfers
of power between the two major political parties, the Nacionalista Party and the current Liberal
Party. This period, however, was defined by a lack of strong ideological differences between
parties and a high level of inter-party defection. The development of the Philippine party system
ceased under the Marcos dictatorship. The regime imprisoned many political opponents or forced
them into exile.''® The revival of electoral politics under the Marcos authoritarian regime greatly
restricted genuine party competition. Marcos began to institutionalise one-party dominance with
the organisation of thé New Society Movement (Kilusang Bagong Lipunan, KBL) in 1978.'"7

The Philippines has extensive experience in elections at all levels. Sixteen national and
local elections were held. The national elections were held averagely once every 16 months. It is
not even added by local elections for the Governor, Mayor and other local state apparatus. The
1987 Congressional Elections were the first free elections in the Philippines since 1971.
Meanwhile, the 1992 Elections were the first synchronised elections under the 1987 Constitution.
Thus presidential, congressional and local elections were held simultaneously. The second
synchronised elections were held in 1998. In these elections a number of politicians filed their

candidacies under the ruling Lakas-NUCD-UMDP. The 1998 Elections have also shown

"4 In the last General Elections, 2007, the House of Representative members are 220,

"3 Arlegue and John Joseph S. Coronel. Loc.cit,

1614 at 228,

U7 Techanke, Julio, “Electoral Politics in the Philippines” in Electoral Politics in Southeast and East Asia (Eds.
Aurel Croissant, Gabriele Bruns and Marei John), (Singapore: Friedrich Ebert Stiftung, 2602) at 160.
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competition between two major political groups - the administration Lakas and the opposition
coalition LAMMP.''®

The last legislative and local elections were held in the Philippines on May 14, 2007.
Positions being contested included half the seats in the Senate, which are elected for six-year
term, and all the seats in the House of Representatives. Most representatives win seats by being
elected directly, the constituency being a geographical district comprising of about 250,000
voters. There are 220 seats in total for all the legislative districts. Some representatives are
elected under a party-list system. Only parties representing marginalised groups are allowed to
run in the party-list election.!"?

Unlike Indonesia in which the score from Freedom House increased in 2006 and
categorized as a “free” country, the Philippines has turned from a “free” country (since 1996-
2005) to a “partly free” country in 2006. This was likely affected by the political situation
hampered by coercion and political murders. In the last report Freedom House mentioned that:
“The Philippines received a downward trend arrow due to a spate of political killings specifically

targeting left-wing political activists ™2’

3.1.5 Different Political Background of Elections

From the description just discussed, some conclusions can be drawn. First, is that in
Indonesia, Malaysia, Singapore, and the Philippines, election process is not a new feature as all
of these Southeast Asian countries have long experiences of regnlar elections. Regular elections

have been conducted since 1950-1960s in three countries. For example, the first Indonesia’s

"% After the election LAMMP was reorganised into Laban ng Masang Pilipino (LAMP). Julio Teehanke, op.cit.,
163-173.

Y htip:/len wikipedia.org/wiki/Philippine_general_election, 2007

0 hutp:/twww. freedomhouse.org/template.cfm?page=21&year: 2007
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General Elections were held in 1955, Malaysia in 1959, and Singapore in 1968. Malaysia and
Singapore, to some extent had conducted local elections in their colonial period in 1952 and
1955. Indeed, the Philippines first open General Elections were held in 1507.

The general elections in those countries were conducted under different political
background. For example, general elections in Indonesia from 1955 up to the last one in 2004
can be classified into three groups. First, general elections in the liberal democracy period
(1955). Second, general elections in the New Order period with the tendency toward
authoritarianism (non democratic). Third, general elections in the transitional period of Post New
Order Democracy with a movement toward democracy.

In the Philippines, general elections can also be categorised into several periods, such as
the period before the Martial Laws, the period during the Martial Laws, and the period after the
fall of Marcos (or after the 1987 Constitution). It can be stated that the general elections before
the validity of Martial Laws and after the fall of the Marcos reign were democratic general
elections. This is very similar to the periods before the New Order and after the fall of the New
Order in Indonesia. Meanwhile the general elections in Malaysia and Singapore from the earliest
to the recent ones were held in quite similar political background.

Generally, the ruling parties (or ruling coalition parties) always win in all general
elections (until recently in Malaysia and Singapore). Yet, in Indonesia and the Philippines, this
trend is changing. In the 1999 General Elections, for example Abdurrahman Wahid from the
opposition party (the National Awakening Party) became the President.'?! Similarly, in 1991,
Estrada became the President of the Philippines.

In Singapore, the government has been conirolled by the ruling People's Action Party

(PAP) since independence. This uninterrupted power was caused by two important factors. First,

12t Before 1999, Presidency constantly dominated by Golkar.
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PAP has moved Singapore to become one of the wealthiest countries in the world. Second, PAP
has a low tolerance for opposition.

General elections are defined in the constitution of these countries, even though they
differ in historical development. For example constitutions of Malaysia, Singapore and the
Philippines since the beginning have made numerous provisions regarding geperal elections and
the electoral management bodies in their constitutions. Meanwhile only in 2002, the amended
Indonesian Constitution contains several provisions regarding general elections and general

election commission.

3.2 Overview toward Legal Framework of Elections

After discussing the historical and political background of general elections held in
Indonesia, Malaysia, Singapore, and the Philippines, this sub-chapter scrutinizes whether
fundamental suffrage rights, such as the right to vote and register as a voter, the right to run for a
public office etc., are safeguarded by legal frameworks in the selected Southeast Asian countries.

Which system could be considered as a good model on the electoral legal framework?
One may argue that the system which has prevailed in the western democracies such as the
United States of America could be the best model. In fact it is difficult to imagine that such legal
framework is applied in Southeast Asian countries. As pointed out by Georges A. Fauriol, expert
from International Republican Institute, the uniqueness and diverse complexity on a national

scale makes the American process hardly a model. According to Fauriol:'?

122 Fauriol, Georges A, “Election Observation Standards: Establishing Election Standards Case by Case,” American
Bar Association 2007 Spring Meeting, Panel on Intermnational Election Standards, The Fairmont Hotel, Washington,
D.C., May 2, 2007.
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“The U.S. system is unique. There is no national election office or ministry that oversees
U.S. elections, of course. Each county runs its own system and election officials are
selected in different ways in different states (some are elected, some are appointed). The
state-level secretaries of state oversee elections, though their powers vary from state-to-
state. It’s a bit ironic, I suppose, that we frequently point to independent or multi-party
election authorities as a key benchmark in U.S. nongovernmental organization (NGO}
observation reports, when in fact the U.S. system is quite different. This means no
independent election commissions or independent electoral authority, no standard ballots
or even method of voting {paper, punch card, electronic, etc.), no vniform laws on polling
hours, massive use of absentee voting, no standardized process for dispute resolution.
Amazingly, the system generally works and when there is a glitch, there is accessible
legal recourse and administrative procedures (recall Florida 2000).”

Fauriol’s opinion is relevant. Southeast Asian countries such as Indonesia, Malaysia,
Singapore, and the Philippines should not simply adopt the system applied in other countries,
such as the United States of America. It is much better if they follow intemationally
acknowledged standards on elections and at the same time learn from each other. In order to find
out some important principles, we need to analyse deeply the legal frameworks on general

elections that have prevailed in these countries.

3.2.1 Legal Framework of Elections in Indonesia
The foundation for the holding of general elections in Indonesia is based on several laws
and regulations issued in 2002 and 2004. '# Firstly, we must examine the 1945 Constitution'*

125

and afterward several laws particularly the Political Party law, © the Legislative General

Election law,'?® the Law regarding the Composition and Position of DPR, MPR, DPD and

2 particularly for the 2004 General Elections as the main focus of this study. For the next general elections (2009)
new legislations are established, such as Law No. 10 of 2008.

'#* Article 22 E of the 1945 Constitution.

13 Law No. 31 of 2002.

126 Law No. 12 of 2003.
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DPRD,'¥ the Constitutional Court law,'?® the Presidential Decree,'? the decrees of the National
Election Commission (KPU),"** and other regulations.'*!

According to the international stz:mdards,w'2 the legal framework should ensure that all
political parties and candidates could compete in the elections on the basis of fair treatment. The
legal framework must ensure that each political party and candidate enjoys the right to freedom
of expression, association, and access to the voters.'?

Basically, the legal framework for political parties and elections in Indonesia guarantee
the right of the people to establish political parties and to be participants in general elections. The
legal framework also guarantees freedom of expression and freedom to associate.'** Nonetheless,
there are restrictions on political parties participating in general elections. '’

Such restrictions are understandable considering that there are hundreds of registered
political parties (more than 100 political parties). Aliowing all of them to participate in general
elections will bring about a very expensive and complicated electoral system. Many political

| parties do not fulfil the basic requirements as effective political parties. To build a strong

government there must be a simple but strong political party system. To this end there is a need

7 Law No. 22 of 2003.

12 Law No. 24 of 2003.

1B prosidential Decree Number 54 of 2003 regarding Orzanisational Pattern and Working Order of General Election
Commission.

% The General Election Commission produced many decisions as the implementing regulations of general
elections. Among others are KPU Decree No. 105 of 2003 regarding the verification and determination of political
parties participating in general elections, KPU Decree No. 640 of 2003 regarding the determination of constituency
and procedure of counting for DPR’s seats, and KPU Decree No. 675 of 2003 regarding the procedure for
nomination of members of DPR and DPRD..

B! For example, the Constitutional Court Regulation No. 04/PMK/2004 regarding the guidance for proceedings in
the dispute over general election result and various decisions of General Election Supervisory Committee/ Board
stipulating the procedure for the reporting and follow up of reports, dispute settlement, and supervision, The new
legislation as part of Indonesian General Election Legal Framework is Law No, 22 of 2007 conceming Electoral
Management Bodies.

132 See chapters one and two.

'3 See chapter two which elaborated on the element of “ballot access for political parties and candidates.”

¥4 Article 28D (1) and Article 28E (3) 1945 Constitution.

"3 Firstly, only political parties which qualified under the electoral threshold of two percent in the previous general
elections (1999) and secondly, political parties having regional branches at 2/3 of the existing provinces.
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to create certain mechanisms in order to allow only effective political parties to run in the general
elections. The support of the people can be one of the criteria. This can be established at the very
beginning (people support requirement to be election participants) or after polling day (electoral
threshold).

That kind of limitation is not violating the Constitution, since the Constitution expressly
stated that: *...every person is to abide by certain limitations established by law which intended
merely to respect other person’ right and freedom, and to fulfil justice, moral, religious values,
security as well as public order in a democratic society.” '8

In- accordance to the international standards, the right to vote and to be elected are
provided in the legal framework. Under the Indonesian legal framework of general elections,
there is equal right to vote for each gqualified citizen. T]:us is referring to equality before the law
and the government as guaranteed in the Constitution."*” Indeed, there were members of military
and police who have yet to vote in the 2004 General Elections. This is due to the political
transition period in Indonesia."®

The legal framework governs the registration of voters and voter register as well as
access to ballots for political parties and candidates. The legal framework has also to deal with
democratic election campaigns, access to mediz and freedom of expression, campaign finance
and expenditure, voting,'*® vote counting and tabulation,'* the role of representatives of parties

and candidates, and election observers. In these issues, the existing legal framework can be

sufficient to comply with the relevant international standards.

136 Article 281 (2) 1945 Constitution.

137 Article 28D (1) and (3) 1945 Constitution.

"% The recent development, according to Law No. 10 of 2008, members of TNI/Polri will not exercise their right to
vote on the next general elections (2009).

1% Section 140 of the Law No. 12 of 2003 warrants the confidentiality and freedom in voting, including stipulating a
number of criminal sanctions in this general election stage.

"8 Sections 96-101of the Law No. 12 of 2003 has provided assurance that votes counting at all levels may be
attended by the representatives of parties/candidates, observer, supervisor, and the community.
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Does the legal framework of elections in Indonesia conform to the international
standards? In general, the fifieen standards are complied with by the legal framework of
elections in Indonesia. The legal framework is sufficient for the holding of a democratic general
election. This assessment is also conveyed by the Institute for Democracy and Electoral
Assistance (the International IDEA) and the European Union General Election Monitoring

Mission. !

3.2.2 Legal Framework of Elections in Malaysia

The legal framework for elections in Malaysia is provided by the Federal Constitution of
Malaysia, Elections Act 1958, Elections Offences Act 1954, Elections Commission Act 1957,
Local Government Elections Act 1960, Elections (Conduct of Elections) Regulation 1981,

Elections (Conduct of Elections) (Amendment) Regulations 2006, Elections (Registration of

Electors) Regulation 1971, Elections (Registration of Electors) Regulations (Sarawak) 1971,

Elections (Registration of Electors) Regulations (Sabah) 1971, Elections (Postal Voting)

Regulations 1959, Elections (Postal Voting) (Sabah and Sarawak} Regulations 1968, Elections
(Control of Motor and Vessels) Regulation 1959, Societies Act 1966, Defamation Act 1957,
Sedition Act 1948, Elections (Registration of Electors) Regulations 2002, and Elections (Postal
Voting) Regulations 2003.

As pointed out by the chairman of the Election Commission, the legal framework on
elections in Malaysia does provide the basic ingredients of a working electoral democracy.
Firstly, the Federal Constitution clearly established the electoral organisation and its inherent

power to organise and to conduct elections. The Federal Constitution and the various election

8! See Internationat IDEA, Kerangke Hukum Pemilu Indonesia Tahbun 2004 {Legal Framework of Indonesia 2004
General Elections, (Jakarta: IDEA, 2004} and The 2004 Final Report of European Union Monitoring Mission in
Indonesia (2004).
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laws that have been produced prescribed both the electoral system and the electoral management
process and mechanism. However, this legal framework needs improvement because of the
absence of certain relevant component in terms of international electoral standards and practices
as pointed out by Tan Sri Datuk Seri Panglima Haji Ab. Rashid bin Ab. Rahman (chairman of
Malaysian Election Commission):

“In Malaysia the legal framework on election does provide the important elements for the

establishment of a strong electoral management process and mechanism. Yet the overall

framework clearly does not provide sufficient room for the Commission to manoeuvre
and place itself completely in a commanding position to set up a completely level playing
field during the election period...”

Every Malaysian citizen has the right to elect the House of People Representatives.
However, this registration and elections is not an obligation. Approximately 80 percent of the
citizens register for the elections, however only around 70 to 80 percent of them vote in the
elections on the General Election day.

With respect to the right to be elected in a general election, the law has stipulated several
requirements for a nominated candidate: (1) a candidate must be a Malaysian citizen; (2) aged 21
years old or more; (3) a candidate has never been convicted of any criminal offences (within a
period of the last five years); {(4) a candidate has never been convicted due to violation of the
Election Offences Act ; and (5) a candidate has never been registered in the 1959 Prohibition and
Restraining Act.'® The accommodation of the right to vote and to be elected in the Malaysian
election laws is in line with the stipulation in Article 21 Paragraph 1 Universal Declaration of

Human Rights. It stipulates that “Everyone has the right to take part in the government of his

country, directly or through freely chosen representatives.”

12 Tan Sri Datuk Seri Panglima Haji Ab. Rashid bin Ab. Rahman, “Electoral Democracy and Electoral Practices in
Malaysia,” see http://www.spr.gov.my/index/electoraldemo.htm , quoted on November 12, 2007,
"3 Section 13 Elections Offences Act 1954
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3.2.3 Legal Framework of Elections in Singapore

In Singapore, regular and open elections have existed alongside authoritarianism for
decades.'** By virtue of the Constitution, elections must be held at least every five years.
Singapore adopts the British electoral system, ie., “first past the post.” To vote is not an
obligation during the first election, which was held in April 1955 up to the enactment of the
Rendel Constitution..

In July 1957, Lee Kuan Yew criticised all forms of corruption in the June 1957 Elections.
An investigatory commission was formed to investigate the corrupt practices during elections.
The commission discovered that there have been bribery and influencing practices conducted by
secret groups and prospective candidates sponsored by working aggressive groups, especially
during voting. To overcome apathies in the election process and to protect the integrity of
election results from corrupt practices, the commission recommended compuisory voting. The
government accepted such recommendation and stipulated that voting in general elections is
mandatory. This provision was applied in the general elections held in May 1959 and the
succeeding general elections.'®

The parliament has a term of five years as of its election. However parliament can be
dissolved earlier. The general elections must be announced three months after parliament is
dissolved. To be eligible to stand for elections, the candidate must be a Singapore citizen, aged
21 or more and meet the requirements stipulated in the Constitution. Citizens who are already 21

years old or more can vote, Voting is an obligation and conducted by secret ballot.'*®

** In this situation, elections have not resulted in broader democratic representations or process. Rodan, Garry,
“Elections without Representation: The Singapore Experience Under the PAP” in Taylor, op.cit,, 61.

15 Quah, op.cit.,, 297-298.

48 Hwee, op.cit., 210-212,
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In January 2001, the Singapore Constitution has mandated that citizens of Singapore have
the right to elect their President. There are three main legislations governing the conduct of
Presidential Elections: The Constitution of the Republic of Singapore {The Government, Part V
(Chapter I) - The President], The Presidential Elections Act (Chapter 240A) and The Political
Donations Regulations (Chapter 236, Rg 2). The citizens of Singapore in accordance with the
above legislations elect the President.'*” The President shall be the Head of State, holds office for
a term of six years, has the right to participate with ‘_che government to prepare budget and to
determine public policies, evaluates government activities through the Domestic Security Law
and Religious Harmony Regulation. 148
Despite the fact that the elections in Singapore have a legal framework to conduct regular
elections, this framework was criticised by some parties including opposition parties, such as the
Singapore Democratic Party which stated that:'*
“....In Singapore, the Elections Department is under the purview of the Prime
Minister’s Office. Because it conducts its business largely away from public scrutiny,
many are as convinced of its impartiality as they wonld be the act of a ventriloquist
over the radio.”

3.2.4 Legal Framework of Elections in the Philippines

In the Philippines, the legal framework for elections exists largely, in descending order of
authority, in the Constitution, the Omnibus Elections Code and subsequent laws, resolutions and

rules of procedure of the Commission on Elections (Comelec). The Constitution was passed in

1987, after the fall of the Marcos regime. It sets forth the electoral framework and enshrines

:: “Presidential Elections,” < http://www.elections.gov.sg>, 17 September 2005.
Tbid.
9 hitp://www.singaporedemocrat.ore/elections.html, quoted on Noveinber 12, 2007,
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basic principles of freedom of expression, association, suffrage, and confidentiality and sanctity
of the ballot. It defines structures of government, terms of office, and sets election dates.'*®

The basic election law is the Ommnibus Elections Code enacted on December 3™, 1985. It
has been substantially amended by the 1987 Constitution, and at least seven major laws: The
Electoral Reforms Law of 1987 (RA 6646) — 1987, Synchronised Elections Law (RA 7166) —
1992, The Party List Law (RA 7941} — 1995, “Mindanao Automation” (RA 8046) — 1995,
Voter's Registration Act of 1996 (RA 8189) — 1996, Electoral Modernisation Act (RA 8436) -
1997, Fuair Election Act (RA 9006) - 2001, Act Providing for Synchronised Barangay and SK
Elections (RA 9164) — 2002, and Overseas Voting Act (RA 9189) —2003."!

Th:e Comelec issues “resolutions’ to exercise its administrative fiinctions and implement
the election laws. Resolutions are not just administrative edicts. They have the same force as
laws made in Congress. Breach of a Comelec resolution can carry criminal sanctions, with a
minimum penalty of one year in jail, Comelec’s practice is to issue resolutions on an ad hoc
basis. A completely new set of resolutions is issued for each election. '*?

The legal framework of elections in the Philippines is quite clear and transparent. The
basic principles of free, orderly, honest, peaceful and credible elections are mentioned in the
Constitution of the Philippines and Batas Pambansa Bilang.'” The universal sufﬁ'agé is clearly
regulated in the Constitution, 17 years old, except those who have been disqualified by the

law 154

5% philippines Election Observation Program Strengthening the Electoral Process. IFES Final Report. August 2004,
151 H

152 {gs

133 Constitution of Philippines Art IX C Sect 2 and Batas Pambansa Bilang 881 Omnibus Elections Code of the
Philippines sections 5, 9, 52.

% Sect 1 Ant 5
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The legal framework has obliged the maintaining of voter register in a transparent and
accurate manner, protecting the rights of citizens qualified to register and to prevent nnlawful or
fraudulent registration or alteration. Generally, this provision has been complied with in the
Philippines, even though it is not quite comprehensive. The Omnibus Elections Code of the
Philippines section 41 states that the final list of voters shall be posted in the polling places at
least two days before the election day.

The registration of any voter shall not be transferred without written notice at least two
days before the date of election. No later than the day following the barangay election, the board
of election tellers shall deliver the list of voters to the election registrar for custody and
safekeeping. Section 61 regarding registration stipulates that any organised group of persons
seeking registration as a national or regional political pﬁrty may file with Comelec a verified
petition attaching thereto its constitution and by-laws, platform or program of government and
such other relevant information as may be required by Comelec. After due notice and hearing,
The Comelec shall resolve the petition within ten days from the date it is submitted for decision.

The Omnibus Elections Code ensures that each party and candidate will benefit from the
right of freedom of expression, and to congregate and have access to voters. The legal
framework has stipulated the conduct of political parties and candidates during the campaign
period, and the campaign schedule."® The Omnibus Elections Code ensures that all parties and

candidates are provided with equal opportunity to access the media.*®

%5 Batas Pambansa Bilang 881 Omnibus Elections Code of the Philippines Article X
'% Batas Pambansa Bilang 881 Omnibus Elections Code of the Philippines Sect 86 Regulation of Elections
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3.2.5 Pattern of Legal Framework

All of these countries have arranged the elections based on their own laws, but the
arrangement patterns are different. For its parliamentary general elections, Indonesia has only
one statute, ie., Law No. 12 of 2003 regarding the DPR, DPD and DPRD elections.”’ In this
Law, provisions regarding system and process of elections, electoral management bodies and
election offences are covered. Meanwhile, in Malaysia those three matters are set out in three
separated legislations, i.e., the Elections Act 1958, the Elections Commission Act 1957, and the
FElections Offences Act 1954.

In Singapore, there are two laws for parliamentary elections covering those three aspects.
They are contained in the Parliamentary Elections Act and the Political Donation Act. The other
approach is opted by the Philippines, in which the legislation addresses more issues. They are
codified in one codification named Batasan Pambansa Bilang 881, Omnibus Elections Code of
the Philippines which was enforced on 3 December, 1985.

In order to conduct elections, every nation should have a legal basis for the process. In
this regards, Indonesia, Malaysia, Singapore as well as the Philippines are no exceptions. They
have constitutional provisions, several laws and regnlations as the legal framework for elections.

The summary is as follows:

Table 3.1
Legal Framework of Elections
Country Constitution Act Subsidiary Legislation
Indonesia | The 1945 1. LawNo. 12 of | All of the decrees of KPU, especially
Constitution 2003 for the which have the nature of further
Legislative regulating the provisions in the Law
General No.12 of 2003, the most important are,
Elections among others:

5"Recently, in June 2007, Parliament passed a new law on Electoral Management Bodies (Law No. 22 of 2007)
which arranged the structure, mandate, and role of Election Commission and Election Supervisory Board.
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2. Law No. 23 of

KPU Decree regarding the

2003 for the registration of voters
Presidential 2. KPU Decree regarding the
General registration, examination and
Elections determination of the General
3. Law No. 31 of Elections participants
2002 regarding 3. KPU Decree regarding the General
Political Parties Elections campaign
4. Law No. 22 of 4. KPU Decree regarding the General
2007 on Elections supervisor
Electoral 5. KPU Decree regarding voting and
Management votes calculation
Bodies
Malaysia | Federal 1. Elections Act| 1. Elections (Conduct of Elections)
Constitution 1958 Regulation 1981
of Malaysia 2. Elections 2. Elections {Conduct of Elections)
Offences  Act (Amendment) Regulations 2006.
1954 3. Elections (Registration of Electors)
3. Elections Regulation 1971
Commission 4. Elections (Registration of Electors)
Act 1957 Regulations (Sarawak) 1971
4. Local 5. Elections (Registration of Electors)
Government Regulations (Sabah) 1971
Elections Act| 6. Elections (Postal Voting)
1960 Regulations 1959
5. Societies  Act| 7. Elections (Postal Voting) (Sabah
1966 and sarawak) Regulations 1968
6. Defamation Act | 8. Elections (Control of Motor and
1957 Vessels) Regulations, 1959.
7. Seditton Act{ 9. Elections (Registration of Electors)
1948 Regulations, 2002
10. Elections (Postal Voting)
Regulations 2003
Singapore | The 1.Parliamentary
Constitution Elections Act
of Singapore 2. Presidential
Elections Act
3.Political
Donation Act
2000
The 1987 Omnibus Elections | 1. The Electoral Reforms Law of
Philippines | Constitution | Code of The 1987 (RA 6646) — 1987,
of the Philippines 2. Synchronised Elections Law (RA
Philippines 7166) - 1992,
3. The Party List Law (RA 7941) —
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1995,

4, “Mindanao Automation” (RA
8046)— 1995,

5. Voter’s Registration Act of 1996
(RA 8189) — 1996,

6. Electoral Modernisation Act (RA
8436) - 1997,

7. Fair Election Act (RA 9006) —
2001,

8. Act Providing for Synchronised
Barangay and SK Elections (RA
9164) — 2002, and

9. Overseas Voting Act (RA 9189) -
2003.'%#

10. Comelec Rules of Procedure

Having reviewed the arrangement of these legal frameworks, they are generally in
accordance with the international standards. The fundamental suffrage rights, such as the right to
vote and register as a voter, the right to run for public office, etc are all provided in the legal
framework. The fact that Indonesia, Malaysia, and Singapore have several laws, while the
Philippines has one election code do not pose a serious problem. As mentioned in chapter two,
the International Electoral Standards developed by IDEA maintain that a country may adopt
separate laws containing provisions specific to individual elected institutions or may include the
entire election legislation in one law.

However, “one clectoral law regulating all elections” or “codification” approach as
applied in the Philippines probably has more advantages. It encourages consistency in election
administration and practices. This approach promotes unified implementation of the law in
connection with all elections. Besides, it simplifies the drafting process in cases where

amendments to legislation are needed.”'”

% Ibid.
*? International IDEA (2002), op.cit., 15.
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3.3 Other Issues in the Legal Framework: Electoral System and Electoral Management
Bodies

The electoral system prevailing in Indonesia is an open list proportional representation
system for the House of Representatives and Single Non Transferable Vote (SNTV) for the
Regional Representatives Council. Before the 2004 General Elections, the representative
proportional system was applied in a further strict manner. Later, it was developed by
inc;:)rporaﬁng more district system aspects but with more than one representative in each
electoral district (between three to 12 representatives).

In contrast to the electoral system in Indonesia, the parliamentary electoral system in
Malaysia adheres to the electoral system of First Past the Post (or the district system) in which
one district has only one representative. This system also prevails in Singapore, however, with a
slight variation, which is known as the Non Constituency Member of Parliament (NCMP) at a
maximum of six persons. They come from candidates who were defeated or failed to represent
one of the constituencies. Just like Malaysia and Singapore, the Philippines exercises the
electoral system of First Past the Post. However, this country also recognises the existence of a

candidate elected through the party list system. For comparison, it is illustrated in the following

table.
Table 3.2
Electoral System and Boundary Delimitation
Country All seats in at least Electoral System Criteria of Independent Body to
one chamber be Boundary undertake boundary
contested Delimitation delimitation.
Indonesia All 550 members of | Open list “Equality” of Electoral
the House of proportional population management body
Representatives are | representation Compactness of | (KPU)'®
directly elected system for House

1 In recent development, boundary delimitation for DPR elections is determined in the attachment of the new Law
on General Election (Law No. 10 of 2008}, rather than determined by Election Commission (KPU),
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of Representative

constituencies

All Regional Single Non
Representatives Transferable Vote
Council candidates | (SNTV) for the
are directly elected | Regional
Representatives
Council
Malaysia The Dewan Rakyat | First Past The Post | "Equality" of Electoral
(House of population management body
Representatives) is (SPR) assisted by the
composed of Conformity with | Survey Department,
members elected local jurisdiction | the Statistics
directly on the basis boundaries Department and the
of vniversal adult Attorney General’s
suffrage Chambers
Singapore The parliament is a Simple majority “Equality” of Electoral Divisions
single house and has | (First Pass The population demarcated by the
three types of post) Prime Minister.
Members of Respecting When necessary, the
Parliament (MPs). The electoral natural barriers Minister charged
They are the Elected | system is based on with the
MPs, Non- single-member responsibility for
Constituency MPs constituencies and elections may
and Nominated MPs. | group appoint an Electoral
representation Boundaries Review
constituencies. Committee to assist
Nominated MPs are the Minister in the
not elected, NMPs review of the
shall not vote on boundary
Bills pertaining to delineation.
financial and
constitutional
matters.
The The Philippines has a | House of Compactness of | Legislature (specific
Philippines bicameral legislative | Representative: constituencies chamber)
system. The upper First Past The Post
body is the 24 system from Geographic size
member Senate. single-member of district
Senators are constituencies.

nationally elected.

The lower body is
the House of
Representatives,
directly elected

Some
representatives are
elected under a

party-list system

Communities of
interest/cultural
CONCerns
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Based on the description, it can be concluded that Malaysia, Indonesia and the
Philippines already implement the internatiopal standards which state that “all seats in at least
one chamber of the national legislature be freely contested.” In this issue, both chambers in
Indonesia and the Philippines are directly elected in the elections. Meanwhile, the existence of
Nominated MPs in Singapore’s parliament has caused Singapore’s legal framework not to meet

the international standards which require that all seats in at least one chamber of the national

legislature be freely contested on a popular vote, held at reasonable intervals as established by
law.'®!

With regards to an independent institution having authority to détermine boundary
delimitation, both Indonesia and Malaysia give their respective Election Commission such
authority. However, in recent developments, according to new election laws, the boundary
delimitation for the DPR has been explicitly stated as an attachment in Law No. 10 of 2008. This
is similar to the Philippine legal framework. Meanwhile, in Singapore there is “the Electoral
Boundaries Review Committee” appointed by electoral-related minister. This committee
functions to assist the Minister in the review of the delineation of boundaries.

Reviewed from an international perspective which stated that “the legal framework
provide for an impartial, non-partisan, independent and professional body of persons or an
institution to undertake boundary delimitation”, it can be concluded that Malaysia has already
complied with such a provision. Indonesia and the Philippines, on the other hand, have not fully
complied, as the boundary delimitation has been provided in their electoral laws. This may give

parliamentarians the opportunify of determining boundary delimitation which is more favourable

to them.

16! International IDEA (2002), op.cit.24.
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In contrast, boundary delimitation in Singapore is determined by a minister, assisted by a
special committee. This practice is very much in favour of the ruling party. To conclude, based
on the international standards, Malaysia is more in accordance with such standards, while
Singapore does not fulfil it. This fact is also criticised by the opposition party, Singapore
Democratic Party which stated that:'%?

“...the Electoral Boundaries Review Committee redraws the boundaries and then submits

its report to the cabinet for approval. The opposition and the public are not consulted, and

the report bypasses parliament. Changes are announced only shortly before the elections.

As a result, constituencies that showed strong support for the opposition party have

undergone major surgery.”

This criticism is also supported by Jeremy Grace who concluded that:

“Lack of independence of electoral officials: The govefnment controls both the Elections

Department and the Electoral Boundaries Review Committee. Redistricting is conducted

in secret, with no public input or oversight, and the EBRC staff is appointed by the Prime

Minister’s office, compromising its nevtrality.”'®

With regard to electoral management body, it is important to note that this body is highly
essential for the holding of elections and to ensure free and fair principles. It is understandable
that international organizations have maintained that: “Provisions of the law should ensure that
an objective, unbiased, independent and effective administrative structure is in place.” Reviewed
from this standard, it can be concluded that the position, structure and selection process of the
election commission in Indonesia, the Philippines and Malaysia are in line with such
international standards.

However, unlike electoral management bodies in Indonesia, Malaysia and the

Philippines, there is no independent electoral body in Singapore. The holding of elections is

162 hitp:/fwww .singaporedemocratic.org/index. html
1% Grace, Jeremy, “Drawing Districts to Ensure Super-Majorities in the Parliament,” the Delimitation Equity
Project, USAID. hitp:/faceproject.org/ace-enftopics/bd/bdy cited on 1 January, 2008
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conducted by a special electoral unit in the Prime Ministerial office. This can be considered as a
weakness in achieving free and fair elections.

. Though independent, the Election Commission in Indonesia and the Philippines can be
sued by election participant (political party or candidate), while in Malaysia and Singapore, the
Election Commission and its officers are to be kept out of election petitions. Since an Election
Commission can commit certain mistakes in an election process, it is submitted that all election

commissions should also be subjected to the legal process.

3.4 Legal Framework of Elections: Improvement for the Future

Based on the above-mentioned description, we can conclude that a democratic election
requires a legal framework, which is conforming to the international standards for elections as
set out in various international documents. The existing legal frameworks in Indonesia,
Malaysia, Singapore, and the Philippines generally provide the important elements for the
establishment of strong electoral management process and mechanism.

However, the overall frameworks still need to be improved in order to make the legal
framework in line with the international standards. The important aspects that need to be
improved among others are the establishment of an independent electoral management body and
independent body to determine boundary delimitation. The Singapore’s legal framework is weak
on the first and second aspects, while Indonesia’s legal framework is weak on the second aspect.

The international standards do not emphasise the mandatory obligation of a legal
framework, especially in the level below the constitution, to be stipulated in 2 single document.
The most important thing is that all rules in the legal framework contain the prescribed standards.

At the very least the legal framework which is more technical as being provided by a general
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elections body should be set out in the constitution {(especially rules relating to the existence of
elections, the principles of elections, election institutions, and the settlement of election
offences), law at national (federal) level,'** and regulations. However a “codification™ approach
as applied in the Philippines has more advantages. It encourages consistency in election
administration and practices.

Thus, it is important to ensure that the legal framework should not benefit certain parties,
including the ruling party. Such partial legal framework can be avoided if the regulations are
formulated by an independent electoral body, instead of being formulated by the government.
Furthermore, they need to be set out in the constitution, laws, and the decision of an independent
electoral body. Additionally, the legal framework needs to include safeguards over election
process against various frauds, violations, or offences.

Each legal framework must provide sanction for a number of certain violations, a
determination of types of violations which are capable of annulling the election result, a
determination of rules to process the violations both through criminal law and through election
petition. Whether such rules must be separately stipulated from the general election act or can it
only be a part of it, the international standards does not impose restriction on such matter. The
most important thing to be considered is the scope of the niles, swift yet with a fair mechanism,

One important part of the legal framework is the arrangement of election offences which
is the central theme of this research. The next chapter describes election offences, including the
definition, purpose, and arrangement of these offences. Following that, chapters five and six

discuss the settlement of election offences through criminal process and election petition.

1% Especially relating to electoral system, determination (boundaries, district, and definition of election unit
boundaries), the right to vote and to be elected, election organising body, voter registration and voter register, access
to ballots for political parties and candidates, democratic election campaign, access {o media and freedom of
expression, campaign financing and expenditure, voting, vote counting and tabulation, role of the representatives of
the parties and candidates, election observer, and compliance over and enforcement of election law.
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CHAPTER 4

ELECTION OFFENCES

“Sanctions for election violations should be clear, coherent and effective. Otherwise, there will be more
and more violations that will eventually generate a lot of conflicts ™

This chapter discusses the meaning of election offences and how each country regulates
it. It also analyses kinds of election offences and whether election offence provisions are
provided in separate laws focusing on election offences or they are included in one election
legislation. Basically, the international standards on this issue have been incorporated in the
election laws of Indonesia, Malaysia, Singapore, and the Philippines. In essence, the legal
framework in these four countries has attempted to ensure the fairness of elections. However,
the number, types and scope of the election offences in these selected countries are different

from one another.

4.1 Purpose of Creating Provisions on Election Offences
According to international standards, a legal framework should elaborate sanctions for
particular law violations.? To ensure the fairness of elections, a number of technical and Jegal
measures effectively designed to protect the process from bias, fraud or manipulation are
rcqﬁired. Such measures include, inter alia, provisions for outlawing and punishing corrupt

practices.’

! Todung Mulya Lubis, “ Pemilu 2004 tanpa Pengawasan” [2004 Election without Supervising], Paper presented at
the Workshop, Settlement of Complaint and Election Law Enforcement, Jakarta, September 10, 2002.

% International IDEA, International Electoral Standards, Guidelines for Reviewing the Legal Framework of
Elections, (Stockholm: International Institute for Democracy and Electoral Assistance, 2002) at 93,

* United Nations Centre for Human Rights. Professional Training Series No. 2, Human Rights and Elections: A
Handbook on the Legal, Technical and Human Rights Aspects of Elections, (New York and Geneva: United Nations,
1994) at 11.
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Many countries create election offences rules in their election laws. Each criminal
provision is created for a legal purpose which reflects the legisiator’s intention. For instance, the
“long title” of Election Offences Act 1954 in Malaysia states:’ “An Act to prevent electoral
offences and corrupt and illegal practices at elections; to provide for the appointment of election
agents and to control election expenses; and to provide for election petitions.”

To uphold democracy, it is highly critical to protect the integrity of elections. Therefore,
lawmakers have regulated several unfair practices in elections as criminal offences. In relation to
election regulations, they should not only regulate the process of elections, but they also need to
forbid behaviours which may hamper the essence of free and fair elections.

Stipulation of election offences in a specific provision is very much related to the free
and fair election principles. The purpose is to prevent electoral offences, corrupt practices and
illegal practices at elections. In the context of Indonesian elections, that principle is widely
known as the Direct, Public, Free, and Confidential (LUBER) principle.” Fulfilment of those
principles will ensure democratic elections, which is very important for Indonesia that has been
in transition to democracy since 1999. The objective of elections is to form a democratic and
strong government supported by the people.®

The Indonesian election principles of “fair and just” have bceﬁ in use since the 1999
General Elections. It was a corrective measure for the new order’s practices (1971-1997) of the

direct,’ public,3 free,” and confidential principles,w which could not ensure a democratic

* The long title gives some indication of the purpose behind the Act. It may be of some use in deciding what the acts
is all about. Nuraisyah Chua Abdullah, Question & Answer on Malaysian Courts, Statutes, Cases & Contract, Tort
and Criminal Law, (Petaling Jaya: International Law Book Services, 2004) at 44,

* In Indonesian language : Langsung, Umum, Bebas, Rakasia, Jujur dan Adil or LUBER JURDIL.

8 General elucidation of Law No. 12 of 2003.

7 The voter should vote by him/herself and cannot be represented by other person.

® Each qualified citizen is entitled to vote, without restrictions.

® Without coercions.

® The choice of the voter remains a secret.
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election. Lack of honesty by the electoral management bodies, supervisors, election participants
and related institutions and also discrimination against opposition are the main reasons for its
failure. "'

Consequently, if the principles of just and fair are upheld, the election offences
regulations along with its sanctions can be imposed properly. It means that if these two principles
are not upheld, the elections become undemocratic. This situation suggests that there is no
consequence for violations or offences and this undermines true democracy. The offender will
not be punished and the election result will not be cancelled.

Based on the description above, it can be concluded that the purpose of creating election
offences regulations is not only to protect the interest of the election participants (political parties
or candidates) but also the electorates or the voters. Provision regarding election offences is
addressed to protect the general election process from various violations. This protection will
improve the quality of service shown by the elected representatives or government leaders in

representing the aspirations of the voters.

4.2 Definition and Scope of Election Offences

The term “election offences™ is frequently encountered by those discussing elections.
Another term that is frequently used is corrupt practices. To protect the voters, the parties
contesting in an election and the people from fear, intimidation, bribery, fraud, and unfair

practices is highly essential factor for a democratic government in order to ensure a free and fair

1 This made the elections from 1971 to 1997 difficult to be identified as free and fair elections. For example, if a
violation was committed by the government’s party, then it rarely receive a sanction (since the election institutions
and supervisors were considered participating in it}, On the other hand, if the violation was commitied by a non-
governmental party, then the election institution and the supervisor would impose sanctions.
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election.'? If the election is won through unfair practices, it would be difficult to claim that a
member of parliament truly represent the people.

There is no definition provided by the statutory regulations in Indonesia regarding
election offences. The Indonesian Criminal Code (KUHP) has five sections related to election
offences without mentioning election offences explicitly and specifically.”® A similar approach
was taken in election laws enacted in Indonesia from Law No. 7 of 1953, Law No. 15 of 1969,"
and Law No.3 of 1999, as well as Law No. 12 of 2003. The respective laws contain election
offences, but none of them gives a definition of election offences. The concept of election
offences can be identified from elements of the criminal provisions.

From various elections related literature in Indonesia, there is no in-depth discussion
regarding the concept and scope of election offences. Sintong Silaban for example, described the
meaning of offences in general and applied it in connection to elections.'”

In Malaysia, the phrase election offence is found either in the Election Act 1938 or in the
Election Offences Act 1954. The Malay equivalent for election offences is “kesalahan pilihan
raya” (election offences). Therefore, the term election offence is indeed deliberately made by the
legislator. Even though the term election offence is an original term of law, its definition is not

provided. Apparently, from the substance and the intention of formulating the law, it is

2 Jhingta, Hans Raj, Corrupt Practices in Elections — A Study under the Representation of the People Act, 1951,
{New Delhi: Deep & Deep Publications, 1996) at 1-4.

" The crimes in Indonesia mostly are collected in KUHP, some of them are contained in criminal provisions outside
KUHP (such as in the law regarding the elimination of corruption), and some other crimes are scattered in various
non-penal statutory regulations (such as in banking law, capital market law, and political party law). In the KUHP,
the election offences are contained in sections 148 to 152,

" This law has been amended several times with Law No. 4 of 1975, Law No.2 of 1980 and Law No.] of 1985,

YSee Sintong Silaban, Tindak Pidana Pemilu (Suatu Tinjauan dalam Rangka Mewujudkan Pelaksanaan Pemilu

yang Jujur dan Adil} [Election Offences, An Overview toward Free and Fair Election], (Jakarta; Sinar Harapan,

1992) at 48-53.
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understandable what election offences are. Similarly, this term is found in court decisions in
Malaysia.'®

In fact, when the term and definition of election offences in Singapore are discussed, it is
the same as that of Malaysia. Initially these two countries were one country (1963-1965) and
they inherited the same legal system. As happened in Malaysia, the term election offence is
found in the Singapore Parliamentary Election Act but, again, the definition is not provided.

In. literature on elections, it is difficult to find the definition of election offences. In the
Philippines, the phrase election offence is found in the Ommibus Election Code of the
Philippines, i.e. in section XXII, but its definition is not provided in that Code. Patrick Patino
dan Djorina Velasco use a term “election violence” which comprises: killings; abductions;
terrorism; physical attacks on rallies, homes, offices and vehicles of candidates a.qd supporters;
and any other acts that result in deaths, physical injuries and/or damage to properties. Election-
related violence will also refer to intimidation, coercion and non-physical forms of harassment.
These are not strictly incidents of violence per se. However, the Philippine election laws include
these as election offences since they curtail voters” decision-making and are preliminary acts to
violence."?

From the above-mentioned description, it can be seen that these four countries do have
provisions regarding election offences. However in the legislations of each country, there is no

definition of election offences or election fraud. Accordingly, election offences could be

understood as “all conducts that are prohibited by the respective laws.” The brief description

'S For decisions regarding election offences in Malaysia, refer to Tunku Sofiah Jewa, Malaysian Election Lews, Vol.
1 — 4 (Kuala Lumpur: Pacifica Publications, 2003).

' patino and Djorina Velasco, “Election Violence in the Philippines”,
http://www.fes.org.ph/papers_elecviolence.htm, September 5, 2005,
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regarding the existing term and definition in Indonesia, Malaysia, Singapore, and the Philippines

is presented in the following table.
Table 4.1
Term and Definition of Election Offences
Country Term Notes
Indonesia Tindak Pidana Since the term election offences does
Pemilu not exist in the Law No.12 of 2003, its
(Efection Offences) | definition or meaning is not provided.
Malaysia Kesalahan The term election offences can be
Pilihanraya found either in the Election Act 1958 | Election  offences
(Election Offences) | or Election Offences Act 1954 could be understood
Singapore Election Offences | The term election offences can be | as all conducts that
found in the Parliamentary Election | are prohibited by the
Act. respective laws
The Election Offences | The term election offences can be
Philippines found in the Omnibus Election Code of
the Philippines.

It appears that, in these four countries’ legal systems, the term election offences is quite
understandable. Therefore, even though the law does not define the term, practices related to
election offences prevail. However, a definition or technical term of election offences is still
necessary to be formulated, as it is useful for the present study.

The phrase election offences is derived from two words, i.e., “election” and “offence.”
The definition of “election” has been discussed. It is time to discuss the term “offence.” This
term means: “felonies or misdemeancr; a breach of the criminal laws; viclation of law for which
a penalty is prescribed. The word “offence,” while sometimes is used in various senses, generally
implies felonies or misdemeanors infringing on public as distinguished from mere private rights,
and punishable under the criminal laws.”*® Therefore, it is clear that an offence is an action

threatened by criminal sanction.

'8 Black, Henry Campbell, Black's Law Dictionary, 6th Edition, (St. Paul, Minn; West Publishing Co, 1990} at
1081.

103

Settlement of election..., Topo Santoso, FH Ul, 2009.




Whether such an “offence™ has criminal sanctions as well as civil remedy still needs to be
analysed. There are different perspectives among different legal systems. Regarding this issue,
Black’s Law Dictionary states “...and punishable under the criminal laws, though it may also
include the violation of criminal statute for which the remedy is merely a civil suit to recover the
penalty.”

Based on the above-mentioned definition 6f the words “election” and “offence,” and for
technical purposes of the present study, the definition and limitation of “election offences” can
be formulated in a simple manner as: “All violations of provisions related to election process as
far as such violations are threatened by criminal sanctions under the laws regulating elections.”

Based on such a definition, actions related to the elections but not stipulated in the Jaws
on elections cannot be categorised as “election offences.”® This is reasonable since, in Indonesia
for example, election offences are often too broadly interpreted as “every violations that take
place during election period.” With this broad definition, election offences include any offences
such as battering {or even murder) related with political affiliation and traffic violations during
campaign (which actually is a violation of traffic law). Even administrative violations are often
considered as election offences.?’

In addition to the term “election offences,” the term “corrupt practices” is also frequently

used. Sometimes those two terms are used interchangeably. The term “election offences” is

" 1d at 1981.

% As an example, criminal action related to the election but stipulated in the political party law (and not in the
election law) is not classified as “election offences.” Another example is violation of traffic regulation when
conducting campaign in a public street is an ordinary criminal action (i.e., violating the traffic law) and not election
offences. Likewise, an action of corrupting the campaign budget, committed by election coordinator, is included as
corrupt criminal action (violating the anti corruption law) and not violating the election law. Violation of the
election law which is only threatened by administrative sanction or only by civil sanction is not categorised as
election offences in this definition.

B The differentiation of election offences and violations cateporised is also important since it relates to the
institutions authorised to hardle it, for example, in Indonesia, traffic viotations during campaign period (since it is
not election offences) not need to be reported to the Election Supervisory Committee (Panwasiy). As well as with
the battering by political oppositions, it is an offence in the Criminal Code (KUHP), therefore it can be directly

reported to the Police,
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broader than the term “corrupt practices” because “corrupt practices” is only one type of election
offences. In addition to corrupt practices, there are also illegal practices and other types of
deviations. In United Kingdom, corrupt practices have been provided under the heading of
‘election offences’ which include not only corrupt practices but also consist of illegal practices,
illegal payments, and employment and hiring.”

Based on the above-mentioned description, the next sub-chapters discuss further how
Indonesia, Malaysia, Singapore, and the Philippines provide for election offences in their legal

frameworks.

4.3 Election Offences in Indonesia

As has been mentioned, according to international standards, the national electoral law
must protect the political process from corruption, official misfeasance, obstruction, undue
influence, personation, bribery, treating, intimidation and all other forms of illegal and corrupt
practices. Law No. 12 of 2003 has established four sections that prohibit most of the above-
mentioned offences. In Law No. 12 of 2003, it sets out behaviours, which are categorised as

offences stipulated in the provisions of sections 137, 138, 139 and 140.

Section 137 sets out seven election offences, which are related to the registration stage of
elections for either voter registration, participant registration or registration of candidates for
members of the House of People’s Representatives, the House of Regional Representatives and
the Provincial/ Regency/Municipality DPRD. The prohibited behaviours which are related to
these stages are providing false information which causes another person to loose his/her right to

vote, forging a document, obstruction, and intimidation. It should be noted that election offences

2 Representation of People Act, 1983, sections 168, 169, 175, and 102,
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concerning providing false statement or making, using or instructing to use false documents can
be committed at any other stage besides the registration stage.

Section 138 contains seven election offences, which are related to the campaign stage of
the elections, related to either the campaign funds or prohibitions in campaigning. The prohibited
behaviours which relate to this stage are campaign violations, intimidation, campaigning outside
the scheduled time frame, disrupting, obstructing or disturbing a campaign, making or receiving
campaign funds exceeding the specified limits, and giving false information in the Election
Campaign Fund Report.

According to Transparency International (TI) and International Foundation for Electoral
System (IFES), each country has legal provisions concerning political party funds. Most
countries have established political funds limitation. However, they are different in terms of the
maximum amount and criteria of political funds limitation. Yet, they agree that the provisions are
created to prevent corruption of the existing democratic mechanisms.” Considering the objective
of political funds regulation, it is important to prevent political funds violations. Law No 12 of
2003 has attempted to prevent and has established criminal sanction for the offences. However,
in practice, it is not easy to prevent such violations, particularly as seen in the 1999 and 2004
Elections.”*

Section 139 contains eight election offences related to voting stage or balloting stage. The
offences confained in this section are undue force, threat, violence, obstruction, bribery, and

personation. However, offences contained in the section 139 (2) regarding money politics may

occur at any other stages, e.g. during campaign stage.

B Transparency International ~ IFES, Standar Akuntansi Keuangan Khusus Partai Politik [Accountancy Standards
for Political Party] (2002).

* For more detail discussion concerning this issue, see Ibrahim Fahmi Badoh and Luky Djani, Korupsi Pemilu
[Electoral Corruption], (Jakarta: Indonesian Corruption Watch, 2006)
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According to Fahmi Badoh and Lucky Djani, the impact of money politics or bribery in
the election process is the defect of electoral integrity, in which the electors give their votes
based on pseudo conscience and economic factors, instead of pure conscience. Based on the
1999 and 2004 Elections, Fahmi and Djani concluded that bribery and money politics in

Indonesia had taken place mostly in low income areas.”

Meanwhile section 140 contains four election offences, which are related to post voting
stage. This section prohibits several behaviour which undermine results of elections such as
deliberately or negligently destroy or cause a loss of a voting result. As provided in the 12%
international standard, the legal framework must ensure that all votes are counted and tabulated
accurately, evenly and openly. Fair, honest and open vote counting is the basis of democratic
elections.”® Referring to this norm, the existence of several penal sanctions for violations at this
stage are highly essential.

As previously mentioned, Law Number 12 af 2003 covers various election offences from
the registration of voters and participants of elections, the campaign of elections, voting and
votes counting, to postal voting which are sensifive to fraud. From the whole sections there are
31 election-offences.”” Section 138 (1) contains five election offences; Section 138 (2) contains
two election offences. Based on substance, the whole 31 election-offences are partly corruption,
obstruction, undue influence, personation, bribery, and intimidation.

In Law No. 12 of 2003, election offences are not divided clearly into several categories,

different from that of Malaysia (as will be discussed later). However, the fact that those offences

* Ibrahim Fahmi Badoh and Luky Djani, op.cit, 15.

% See chapter two.

2" In Law No. 10 of 2008 the number of election offences was increased from 31 to 51. Most of the new offences are
related to the electoral management body’s misbehave.
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are divided into four different parts can be interpreted that the purpose of such division is highly
related to certain stages of the election process.?®

Related to international standards, the legal framework of elections in Indonesia has
elaborated on the punishments for certain violations of law.*® The legal framework has attempted
to ensure that the faimess of elections requires a number of technical and legal measures
designed effectively to protect the process from bias, fraud or manipulation. Such measures
include provisions for outlawing and punishing corrupt practices.

In this regard, Indonesia has attempted to protect the political process from corruption,
official misfeasance, obstruction, undue influence, personation, bribery, treating, intimidation
and all other forms of illegal and corrupt practices. So far, 31 election-offences have been
stipulated with the purpose of protecting the election political process from various violations at
each stage. Indeed, there are minor weaknesses in these provisions, especially regarding the lack
of rules in prohibiting official misfeasance and treating.*®

In fact, specific provisions regarding official misfeasance had already been stipulated in
the previous election law (Law No. 3 of 1999). However, it is not specifically stipulated in the
Law No. 12 of 2003. Nonetheless, there is provision in section 141, which states that if an

election offence is commifted by an election participant and organisation as well as election

official, a heavier criminal sanction will be imposed.

What might have occurred in practice is an error in a counting/ calculating process

committed by an election official. Such an official will not be imposed with sanction since it is

2% There are several exceptions, such as offences contained in section 137 paragraphs (3) and paragraph (4) which
actually can be committed at other stages.

* International IDEA (2004), op.cit., 50-52,

* In Malaysia as a comparison, electoral offences cover seven election offences which are committed by election
officers. These election offences do not include six election offences related to the obligation to maintain the secrecy
of a general election.
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merely negligence, not intentional conduct. Negligence committed by election officials,
according to the Law No. 12 of 2003 is not an offence. Besides, it is very difficult to prove this in
court. Official misfeasance is only regulated in the electoral management body’s Code of Ethics.
No criminal sanction for this conduct is available.

The absence of rules regarding this issue, especially in the voting and vote counting stage
has created an opportunity for corrupt election officials to commit manipulation with slight risk
of being punished. Recognizing this, the provision regarding the deviating act of an election
official both intentionally or negligently must be expressly forbidden.

In addition to official misfeasance, the other provision which is not established yet is
regarding “treating.” Even though a provision which is similar to “treating,” i.e., bribery is
already in place, it cannot be applied to “treating.” In other countries, this matter is distinguished
from bribery, therefore governed in a separate provision. For example, in Malaysia, there is
criminal sanction for every person who:

“...corruptly ... gives or provides or causes to be given or provided, or is accessory to the
giving or providing, or pays or engages to pay wholly or in part, the expense of giving or
providing any food, drink, refreshment or provisions, or any money or ticket or other
means or device to enable the procuring of any food, drink, or refreshment, to or for any
person for the purpose of corruptly influencing that person or any other person to give or
refrain from giving his vote at such election ...”*!

In the 2004 General Elections a debate arose regarding practices which can be
categorised as treating, but could not be handled by Panwas!lu since there is no clear and explicit
provision regarding treating.

Meanwhile, if provision regarding bribery is to be used in “treating” conduet, it is not

appropriate. During the parliamentary election campaign, for example, it was debatable whether

transportation expenses and meal/drink expenses for campaign participants which normally

3! Section 8 of Election Offences Act 1954. Similar provision is contained in section 58 (1) of Singapore’s
Parliamentary Elections Act.
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involve 10 thousand to 100 thousand rupiah (or even more) can be categorised as a violation.
Some experts state that this conduct is a violation, while others consider this as a normal practice
because the people participating in an electoral campaign need expenses to visit a location.

It is submitted that the conduct of giving money for transportation or meal/drink is easily
misused to persuade people to elect a certain party or candidate. In addition, it is very difficult to
differentiate the amount of money, which is appropriate for transportation from the amount of
money required for persuading people. Therefore, it would be better if the provision regarding
treating was adopted.

With regard to treating, the election offence provision of Indonesia does not incorporate
what is dictated by international standards which state that “treating” is part of offences that
should be prohibited to protect the election process. This weakness needs to be addressed in

future legislation.

4.4 Election Offences in Malaysia

In Malaysia, election offences can be found in a specific legislation, namely Election
Offences Act 1954 (Act 5) (Revised-1969) which applies to all Malaysia, both in Peninsula and
Sarawak and Sabah. This Act is sob-divided into seven parts: Part I (Preliminary and
Interpretation); Part II (Electoral Offences); Part III (Corrupt Practices); Part IV (Elections
Agent, Elections Expenses and Illegal Practices); Part V (Excuse for Corrupt or Illegal Practice);
Part VI (Grounds for avoiding Elections); and Part VII (Election Petitions).

The election offences are found in three parts: Part II, Part III, and Part IV of the Act.
Part If comprises three types of offences: offences by any person, offences by elections officers,

offences of promoting feelings of ill-will or hostility, and offences related to the maintenance of
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secrecy at elections, Meanwhile, Part 1II comprises four types of offences: personation, treating,
undue influence, bribery, and other forms of corrupt practices. lllégal practices are regulated in
Part IV.

Based on the Election Offences Act 1954 (Act 5)(Revised-1969), several election
offences can be categorised into three categories: electoral offences, corrupt practices and illegal
practices.

Electoral offences are divided into four categories, i.e. offences by any person, offences
by elections officers, offences of promoting feelings of ill-will or hostility, and offences related
to the obligation to maintain the secrecy of elections. There are 15 election offences which may
be committed by anyone (individual), seven election offences may be committed by elections
officers, one offence of promoting feelings of ill-will or hostility and six election offences related
to the obligation to maintain the secrecy of elections. Therefore, there are entirely 29 offences
categorised as electoral offences.*?

In Part I Election Offences Act 1954, which regulates corrupt practices, 16 offences are
categorised as corrupt practices. Corrupt practices are divided into five types of offences, i.e.:
personation, treating, undue influence, bribery, and other forms of corrupt practices. One offence
is categorised as personation, another as treating, and the other as undue influence; moreover
nine offences are categorised as bribery offences, and four other as corrupt practices. Therefore,
the entire election offences included in the corrupt practices are 16 offences.

The last category is illegal practices. They are offences since they violate the provisions
in Part IV regarding elections agent, elections expenses and illegal practices. There are 23

offences found by looking at the violations of the provisions in Part IV, which entails criminal

%2 Every person who abets the commission of or attempts to commit an offence specified in this part shall be liable,
on conviction, to the punishment and disqualifications prescribed for that offence,
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sanctions. These include illegal practices related to payment of expenses through election agent,
prohibition of certain expenses, expenses in excess of maximum, illegal practices related to
certain expenditure, and limitation of political propaganda on nomination day. Therefore, the
entire election offences contained in the Election Offences Act 1954 are 68 election offences.
Related to international standards, the election legal framework of Malaysia, particularly
Election Offences Act 1954, has elaborated punishment for certain violations of law. The legal
framework in this. country has attempted to ensure that the faimess of elections requires a
number of technical and legal measures. The electoral law in Malaysia has attempted to protect
the political process from corruption, official misfeasance, obstruction, undue influence,

personation, bribery, treating, intimidation and all other forms of illegal and corrupt practices.

4.5 Election Offences in Singapore

There are in total 55 election offences in Singapore. Election offences in this country are
provided in the Parliamentary Elections Act. Carefully scrutinized, in many respects, the
offences are similar to election offences as stipulated in the Election Offences Act 1954 of
Malaysia.

However, there are several differences between the two. First, in Singapore, election
offences are integrally embodied in the Parliamentary Elections Act and are not contained in
specific legislation like the Election Offences Act in Malaysia. Second, in Singapore, there is no
strict division into three categories as that of Malaysia, in which election offences are divided

into electoral offences, corrupt practices, and illegal practices.
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If observed, the election legal framework in Singapore has elaborated on the punishment
for certain violations of law.” The legal framework in this country, as that of Malaysia, has
attempted to ensure that the fairness of elections requires a number of technical and legal
measures designed effectively to protect the process from bias, fraud or manipulation. Such
measures include provisions for outlawing and punishing corrupt practices. Electoral legal
framework in Singapore has attempted to protect the political process from corruption, official
misfeasance, obstruction, undue influence, personation, bribery, treating, intimidation and ail

other forms of illegal and corrupt practices.

4.6 Election Offences in the Philippines

In the Philippines, election offence cases deal with violations of the Omnibus Election
Code and Comelec resolutions. There are hundreds of offences, covering all aspects of the
electoral process. For instance, the offences include showing a cockfight on election day,
illegally releasing prisoners immediately before and after the election, deliberate blurring of
fingerprints during registration and failure to clear the canvassing table of unnecessary writing
paraphemalia. Each election offence at the same time is a criminal offence. The penalties are
strict; any person found guilty will be imprisoned for not less than one year and not more than
six years. Probation is prohibited. Any offender, regardless of the nature of the offence, is
disqualified from holding public office, and deprived of the right to vote. Parties are subject to

mandatory fines of between 100,000 - 500,000 pesos.34

*3 International IDEA, loc.cit.
* Philippines Election Observation Program Strengthening the Electoral Process, IFES Final Report, August 2004.
at.28,
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The total election offences in the Philippines are 177 offences. This number is the most
compared to the number of election offences in Indonesia (31), Malaysia (68), and Singapore
(55). The large number of election offences in the Philippines is, among others, because almost
all aspects and stages of elections in this country have criminal sanctions. Moreover, the criminal
sanctions for violations of elections are not only related to the participants of the elections but
also to the election officers, officials, and even the police and military officers.

Election offences are stipulated in the Omnibus Elections Code of the Philippines, i.e., in
Chapter XX1I, with the following arrangements. In section 261 (a) to 261 (x), there are 24
election offences which are related to vote-buying and vote-selling, conspiracy to bribe voters,
wagering upon result of elections, coercion of subordinates, threats, intimidation, terrorism, use
of frandulent device or other forms of coercion, coercion of election officials and employees,
appointment of new employees, creation of new position, promotion, or giving salary increases
and transfer of officers and employees in the civil service, as well as intervention of public
officers and employees.

The above mentioned offences are also related to the undue influence, unlawful
electioneering, prohibition against dismissal of employees, labourers, or tenants, appointment or
use of special policemen, special agents, confidential agents or the like, illegal release of
prisoners before and after elections, use of public funds, money deposited in trust, and
equipment, facilities owned or controlled by the government for an election campaign.

Furthermore, that section also regulates matters related to the usage of weapons, ie.,
deadly weapons, carrying firearms outside residence or place of business, use of armoured land,
water or air craft, wearing of uniforms and bearing arms, policemen and provincial guards acting

as bodyguards or security guards, organisation or maintenance of reaction forces, strike forces, or
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other similar forces, prohibition against release, disbursement or expenditure of public finds,
prohibition against construction of public works, delivery of materials for public works and
issuance of treasury warrants and similar devices, and suspension of elective provincial, city,
municipal or barangay officers.”®
In section 261 (y) (1) to (17), there are 17 election offences which are specifically related
to the registration of voter stage, such as: >
a. fails without justifiable excuse to register as a voter,
b. makes any false or untruthful statement,
¢. deliberately imprints or causes the imprinting of blurred or indistinct fingerprints on any
copies from the application of registration from member of the board of elections
inspectors who approves any application which shows that the applicant does not possess
all the qualifications,
d. registers without filing an application for cancellation of his previous registration,
e. registers in substitution for another, tampers with or changes without anthority any data,
f. falsely certifies or identifies another as a bona fide resident of a particular place or
locality, and uses the voter's affidavit to register,
g. delivers, hands over, entrusts, gives, directly or indirectly his voter's affidavit to another
in consideration of money or other benefit.
In section 261 (z) (1) to (24), there are 24 election offences which are specifically related to the
voting stage such as:

a. fails to cast his vote without justifiable excuse,

b. votes more than once in the same election,

* See in more detail at the Appendix.
% See in more detail at the Appendix.
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¢. votes in substitution for another, not being illiterate or physically disabled, allows his
ballot to be prepared by another, |

d. avails himself of any means of scheme to discover the contents of the ballot of a voter,

e. uses a ballot other than the one given by the board of elections inspectors,

f. places under arrest or detains a voter without lawful cause, or molests him in such a
manner as to obstruct or prevent him from going to the polling place to cast his vote,

g. deliberately omits to read the vote duly written on the ballot, member of a board of
elections inspectors who has made possible the casting of more votes, and knowingly

uses ballots other than the official ballots.

In section 261 (aa) (1) to (4) and section 261 (bb) (1) to (5), there are nine election
offences, which are specifically related to the canvassing stage. Section 261 (bb) (1) to (5) is
related to all boards of elections inspectors and boards of canvassers. This section mostly
regulates violations committed by the chairperson of the board of canvassers and member of the
board of canvassers.

In section 261 (cc) (1) - (6), there are six election offences which are specifically related
to the candidacy and campaign stage, which regulates, among others, offences concerning
holding political conventions or meetings to nominate its official candidates earlier, abstracts,
destroys or cancels any certificate of candidacy, misleads the board of elections inspectors by
submitting any false or spurious certificate of candidacy, obstructs or interferes vﬁth a radio or
television broadcast of any lawful political program, and solicits votes or undertakes any

propaganda, on the day of elections, for or against any candidate or any political party.
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Section 261 (dd) (1) to (5) contains other five election offences which are not covered
above such as sells, furnishes, offers, buys, serves or takes intoxicating liquor on the days fixed
by law for the registration of voters in the polling place, or on the day before the elections or on
election day, opens in any polling place or within a radius of thirty meters thereof on elections
day and during the counting of votes, booths or stalls of any kind for the sale, dispensing or
display of wares, merchandise or refreshments, whether solid or liquid, or for any other purposes,
and prohibition against discrimination in the sale of air time.

Apart form the above-mentioned election offences, almost all aspects of all elections
stages in the Philippines are provided with criminal provisions. Section 262 regulates other
elections offences, i.e., offences in the form of violation over several provisions in the Omnibus
Elections Code of the Philippines, with 92 offences.’” There are 177 offences if the entire
election offences contained in the Omnibus Elections Code of the Philippines are added up.

Observing the legal framework of elections in the Philippines, it has elaborated on the
punishments for certain violations of law.”® The legal framework in this country has attempted to
ensure that the fairness of elections requires a number of technical and legal measures designed
effectively to protect the process from bias, fraud or manipulation. Such measures included
provisions for outlawing and punishing corrupt practices. The legal framework on elections in
the Philippines (especially the Omnibus Elections Code) has attempted to protect the political
process from corruption, official misfeasance, obstruction, undue influence, personation, bribery,

freating, intimidation and all other forms of illegal and corrupt practices.

37 section 262 states that Violation of the provisions, or pertinent portions, of the following sections of this Code
shall constitute elections offences: Sections 9, 18, 74, 75, 76, 80, 281, 82, 83, 84, 85, 86, 87, 88, 89, 93, 96, 97, 98,
99, 100, 101, 102, 103, 104, 105, 106 107, 108, 109, 110, I11, 112, 122, 123, 127, 128, 129, 132, 134, 135, 145,
148, 150, 152, 172, 173, 174, 178, 180, 182, 184, 185, 186, 189, 190, 191, 192, 194, 195, 196, 197, 198, 202, 203,
204, 205, 206, 207, 208, 209, 210, 211, 212, 213, 214, 215, 216, 217, 218, 219, 220, 223, 229, 230, 231, 233, 234,
235, 236, 239 and 240. See in more detail at the Appendix.

%8 International IDEA, (2002), loc.cit.
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It can be said that in accordance with international electoral sﬁndmds, the stipulation
regarding election offences in the Philippines is broadly covered. It even stipulates matters which
can affect the implementation of election, for example, coercion of election officials and
employees, appointment of new employees, creation of new positions, promotion, or giving
salary increases and transfer of officers and employees in the civil service and intervention of
public officers and employees, dismissal of employees, labourers, or tenants, appointment or use
of special policemen, special agents, confidential agents or similar ones, illegal release of
prisoners before and after elections, etc.

The core of all election offences is that the stipulation of election offences in the
Philippines protects each aspect, which according to the international standards must be
protected, for example, the registration of voters, the confidentiality of the votefs, the freedom in
voting, the prohibition of intimidation, manipulation, etc. One specific matter is that political
parties can be the subject of election offences and can be sanctioned. This provision is very
appropriate on two grounds. First, in modern criminal laws, corporations have long been
accepted as the subject of criminal action; second, sometimes election offences result from
party’s official decision, therefore, it is reasonable if the party is sanctioned instead of the
individual.

After describing the scope of election offences in Malaysia, Singapore, and the

Philippines, comparison with that of Indonesia follows.

4.7 Comparison of Election Offences Scope
According to Law Number 12 of 2003, election offences cover various election offences

such as the registration of voters and election participants, the election campaign, the voting and
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counting of votes, up to the post voting and counting of votes stage which is also sensitive to
fraud.

in total, Indonesian legal framework recognizes 31 election-offences.’® While Malaysia’s
Election Offences Act 1954 defines 68 election offences, Singapore identifies 55 election
offences, and the Philippines discerns 177 election offences. |

From the description above, it is obvious that many fraudulent aspects in the elections -
which are prohibited and punishable by criminal sanctions in other countries — are not prohibited
in Indonesia. Observed from the quantity point of view, election offences in Indonesia are not
sufficiently identified. The shortages of the account of election offences are ofien exploited by
various parties which afterward manage to elude the rules of the election law. The cases of mass
rallies for various reasons (e.g. marching, celebration of a party’s anniversary) occurring beyond
the campaign period, for example, are not considered as violation by most police officers, district
attorneys or courts. The other unacceptable conduct that is not criminalized under Indonesian
election laws is treating. In other countries, such a conduct 1s regarded as an offence.

Election offences in Indonesia are only aimed at individual offenders, therefore,
corporations or political parties are not subject to election offences. This might prove
problematic in cases such as money politics, which is practiced in obedience to the instructions
or the policy of a political party to its officers or members. In this case, the one being sanctioned
is the individual offender; while the relevant political party walks away free. According to Law
No. 12 of 2003, if a person is convicted in a money politics case, his candidacy will l;c cancelled.

In consequence only such candidate will be cancelled while his seat will be given to the

3 In the new lepislation, Law Number 10 of 2008, the number of election offences is increased to 51 offences,
mostly related to official misfeasance.
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subsequent candidate from this fraudulent political party. This is certainly not fair since this
violation was on the initiative of the relevant political party.

Thus, it is highly crucial that the Indonesian legal framework should be strengthened with
additional provisions prohibiting all inappropriate behaviours in an election process. This
criminalization is important to establish effective prevention to protect the democratic process.
The basis of such criminalization can be obtained by conducting a comparative study and
empirical study toward the effectiveness of the existing provisions. Based on Panwa&lu’s Final
Report*® which described many violations committed by political parties and candidates, it is
important to “close” all potential loop holes that can be used by those parties and candidates.

The other important thing to note is that the number of election offences in a legal
framework will not create a democratic atmosphere if those provisions are not effectively
enforced by electoral management bodies and law enforcement agencies. In Indonesia, even
though there are weaknesses in the election offence provisions, the law enforcement process
toward the offences is quite fair and effective. The convicted offenders are from various political
parties, including the ruling party. This situation of convicted offenders from the ruling party
never happened in New Order period.

That condition is quite a contrast to that of Singapore. Though provisions concerning
election offence are sufficient but in practice it is still regarded as unfair and in favour of the
ruling party. In this regard, the creation of fair and just political situation should be emphasized,

instead of only increasing the number of election offences.

*® Panitia Pengawas Pemilu [General Election Supervisory Committee], Laporan  Pengawasan Pemilu DPR, DPD,
DPRD [Final Report of 2004 General Elections for Member of DPR, DPD, and DPRD Supervising], Vol. 1-7,
(Jakarta: Panitia Pengawas Pemilu, 2004).
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4.8 Corrupt Practice of Bribery

In this sub-chapter, one type of election offence, which frequently attracts public
attention and is considered dangerous for the democratic process, i.e., bribery or corruption' is
discussed. The effort to overcome corruption has become the central theme in this region,
including in Indonesia, Malaysia, Singapore, and the Philippines.

Related to the democratic process, in Indonesia these offences are called money politics
or “politik uang.” This conduct, both in Malaysia and Singapore, is categorised into corrupt
practices. The term corrupt practice has no standard meaning which can be applied uniformly to
all the statutes dealing with the subject. The practices, which are called corrupt practices, have
been declared illegal by many countries since the 19* century because they are influence the
utilisation of the right to vote.

Political scientists have long formulated and agreed that political authority is derived
from five sources: physical strength, power, charisma, science and technology, and money or
economic strength. Holding the fifth source, someone or a group of people can buy and control
many things, including acquiring power.*?

In an election, citizens surrender part of their individual sovereignty to such persons
whom they elect to sit in the representative institutions. In periodic elections, the citizens can

continuously control their representatives. If they consider that such sovereignty has been

*! Bribery, in West Africa, is known as dash; in Latin America, /a mordida (“the bite™); in Italy, /a bustarella (“the
little envelope™); in France, pot de vin; in the United States, “grease.” Under whatever name, bribery is a universal
phenomenon with roots that stretch far back into human history. The Code of Hammurabi, created by the king who
founded the first Babylonian empire almost four thousand years ago, held that if a man was bribed to give false
witness against another, he must bear the penalty imposed in the case. An edict by one Egyptian Pharaoh proclaimed
the death penalty for any official or priest who accepted a bribe for the performance of his judicial duties. Coleman,
James William, The Criminal Elite — The Sociology of White Collar Crime, (New York: St. Martin Press, 1989)

at 47,

2 This means, the wealth does not automatically generate political authority, if it is not used to influence the
political process. Hermawan Sulistyo and A. Kadar, Uang & Kekuasaan dalam Pemilu 1999 {Money & Power on
1999 General Elections], (Jakarta: KIPP Indonesia, 2000) at 14.
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abused, they will revoke such sovereignty in the succeeding elections to be delivered to other
representatives. Based on this notion, the utilisation of money in the elections should be arranged
in a manner which would not violate the principle of democracy. One of the rules related to this
is the prohibition to commit bribery in the elections law or in the election offences law.*”

Democracy is a system of government which expresses the will of the people. In theory,
since all persons and groups have a right to select their candidates from their party, hopefully all
interests and points of view will be represented. In practice however, wealthy individuals and
large organisations provide money and have the greatest influence on the political process.*!

The literary meaning of the term bribery is wider than the legal meaning. Therefore, both
the literary and legal meaning does not exactly comrespond with each other. According to a
dictionary, the meaning of the word ‘corrupt’ is “willing to act dishonestly in return for money,”
“evil or immoral.”* The term ‘practice’ means, “the action of doing something,” the usual way
of doing something.”‘16 Thus, corrupt practice means the action of doing an act dishonestly, evil
or immoral in elections. However, not all types of evil or dishonest practice necessarily mean
corrupt practice within legislation.

The scope of corrupt practices also cover more aspects, such as, the size of expenditure,
contribution and the specification of purposes on which the money could be spent. In the United
States of America, the term corrupt practices can be found in, for example, the Corrupt Practices

Aet of 1925. While in Britain, this term can be found in the Corrupt and Illlegal Practices

¥ Bribery is not only considered dangerous for the process of democracy but also dangerous for a nation (not always
in the context of political process). Bribery is a part of corruption, Corruption is so dangerous that historians state
that the bankruptey of VOC in the Netherlands Indie was caused by corruption. All the same with political and
economic experts who analyze that the severe economic crisis which struck Indonesia in 1997/1998 is also caused
by corruption which has spread to many sectors this country. Not surprisingly that one of the demand of
reformation in Indonesia is to destroy KKN (Korupsi-Kolusi-Nepotisme/Corruption, Collusion and Nepotism),

# Simon, David R and D. Stanley Eitzen, Elite Deviance, 4th ed, (Boston: Allyn and Bacon: 1993) at 241-242,

:: Oxford Dictionary of Current English, Fourth Edition, {(Oxford: Oxford University Press, 2006), at 196.

1d at 704,
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Prevention Act 1883. According to the Corrupt and Illegal Practices Act 1883, the corrupt
practices cover: (1) bribery, (2) treating, (3) undue influence, (4) personation, and (5)
unauthorised expenditure. While, other fraud, such as, paid conveyancing, advertising, hiring
without authority committee rooms, voting without qualification, etc., are included in the
category of illegal practices.*’

Corruption in the electoral process is a breach of public trust and an illegal act. Enforcing
the legal framework is essential to maintain electoral integrity. Without enforcement, the best
legal framework or electoral systems can be bypassed or ignored. Corruption is a crime of
calculation, not a crime of passion. When the amount of bribery is large, the chance of being
caught is small, and the penalty if caught is insufficient, many officials will succumb.

In Britain, bribery and the offence of "treating” are punishable as corrupt practices. A
person who is found guilty of a corrupt practice will be held liable on conviction of indictment
up to one year in prison, a fine, or both. In Japan, the Public Office Elections Law (1996
revision) invalidates elections results if campaign managers, campaign accountants, secretaries
of the candidate, or the prospective candidate was convicted of vote buying and punished with a
fine or heavier penalty. In addition, the candidate will be banned from becoming a candidate or
holding public office in the same electoral district for five years.

Black’s Law Dictionary provides the definition of bribery as follows:** (i) The offering,
giving, receiving, or soliciting of something of value for the purpose of influencing the action of
an official in the discharge of his or her public or legal duties; (ii) The corrupt tendering or
receiving of a price for official action; (iii) The receiving of offering any undue reward by or to

any person concerned in the administration of public justice or a public officer to influence his

%7 Thingta, op.cit,,1-2.
1% Black, op.cit., 191.
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behaviour in office. Any gift, advantage, or emolument offered, given, or promised to, or asked
or accepted by, any public officer to influence his behaviour in office; (iv) Any direct or indirect
action to give, promise or offer anything of value to a public official or witness, or an official’s
or witness® solicitation of something of value. Meanwhile, according to the Indian Penal Code,
bribery is defined as:*
(1) Gives a gratification to any person with the object of inducing him or any other person
to exercise any electoral right or of rewarding any person for having exercised any such
right; or accepts either for himself or for any other person any gratification as a reward
for exercising any such right or for inducing or attempting to induce any other person to
exercise any such right, commits the offence of bribery"; (ii) A person who offers, or
agrees to give, or offers or attempts to procure, a gratification shall be deemed to give a
gratification; (iii) A person who obtains or agrees to accept or attempts to obtain a
gratification shall be deemed to accept a gratification, and a person who accepts a
gratification as a motive for doing what he does not intend to do, or as a motive for doing
what he has not done, shall be deemed to have accepted the gratification as a reward.”
Bribery is related to the elections process. Concerning this matter, Black’s Law Dictionary
explains as follow:
“The offence committed by one who gives or promises or offers money or any valuable
inducement to an elector, in order to corruptly induce the latter to vote in a particular way
or to abstain from voting, or as a reward to the voter for having voted in a particular way
or abstain from voting.”"
Based on the above mentioned definitions, several characteristics of bribery can be
identified: (i) committed by the one who gives or promises or offers money or any valuable
inducement to an elector; or (ii) in order to corruptly induce another to vote in a particular way;

or (iit) to abstain from voting; or (iv) as a reward to the voter for having voted in a particular way

or abstain from voting,

¥ Indian Penal Code section 171-B.
%0 Black, foc.cit.

124

Settlement of election..., Topo Santoso, FH Ul, 2009.




Comparison of bribery arrangement according to the elections laws in Indonesia,

Malaysia, Singapore, and the Philippines can be summarised in the following table:

Table 4.2
Bribery Arrangement in Four Countries
Indonesia Malaysia Singapore The Philippines
Law Law No. 12 of Election Offences | Parliamentary Omnibus Elections
2003 Act 1954 Elections Act Code of the
Philippines
Section 139 (2) 10 (a) - 10 (i) 61 (a)—61 (i) 261 (a) (1) and
(2) and 261 (b)

Number of 1 9 10 3

Bribery

Offences

Sanctions Imprisonment of | Imprisonment for 2 | (i} a fine of not less | imprisonment of

2 - 12 months term not exceeding | than $250 and not not less than one
and/or fine of two yearsand to a | exceeding $1,000 or | year but not more
Rp1,000,000.00 | fine of not less than | to imprisonment for | than six years and
to one thousand a term not exceeding | shall not be
Rp10,000,000.00 | ringgit and not 12 months or to subject to
more than five both; and (ii) in any | probation;
thousand ringgit, other case, to a fine | political party
and, in any other not exceeding $500 | found puilty shall
case, to or to imprisonment ( be sentenced to
tmprisonment for a | for a term not pay a fine of not
term not exceeding | exceeding 6 months | less than ten
one year and to 2 or to both. thousand pesos
fine not exceeding
two thousand
ringgit.

Incapacity - Become incapable | become incapable disqualification to
of being registered | for a period of 7 hold public office
or listed as an years from the date | and deprivation of
elector or of voting | of his conviction of | the right of
at any elections or | being registered as | suffrage
of being elected at | an elector or of
any elections voting at any

elections under this
Act or of being
elected as the
President or a
Member of
Parliament
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In Indonesia, there has been no development on bribery provision in the election process.
From 1955 to 2004 General Elections, there is only one very brief provision that cannot cover
various modus operandi of bribery. It is questionable, since bribery is the only offence which
entails disqualification consequence committed by a candidate in Law No. 12 of 2003. Even
though there were bribery scandals reported to Panwaslu during the 2004 General Elections,
there was no candidate convicted and then disqualified. The bribery cases are mostly committed
by political party supporters.”’ This is due to the fact that the bribery provision is very brief and

its coverage is very narrow.

4.9 Comparison and Future Directions

It is submitted that the arrangement of bribery in Indonesia is very brief compared to its
arrangement in Malaysia, Singapore, and the Philippines. Consequently the law enforcement
agency has difficulty in dealing with the problems. As a description, the only one election
offence stipulated in section 139 (2) will be used and will be compared with other provision,
which is the most similar among the three countries. It can be perceived that it has the narrowest

scope. For clarity, it is presented in the following table.

51 This issue is discussed in chapter five.
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Table 4.3
Comparison of Elements of One Type of Bribery in four Countries

Indonesia Malaysia Singapore The Philippines
Law No. 12 of 2003 Election Offences Act Parliamentary Omnibus Elections Code
1954 Elections Act of the Philippines

Section 139 (2)

Section 10 (a)

Section 61 (a)

Section 261 (a) (1)

(i) Any one

(ii) deliberately

(iti) gives or
promises
money or other
material

(iv) to any one

(v) in order to not
use his voting
right, or to
choose certain
elections
participant, or to
use his voting
right in a certain
manner therefore
the ballot
becomes
invalid.”

i} every person

ii) who directly or
indirectly,

iii} by himself or by
any other person on
his behalf,

iv) gives, lends, or
agrees to give or
lend, or offers,
promises, or
promises to procure
or to endeavour to
procure aiy money
or valuable
consideration

v) to or for any elector
or voter, or to or for
any person on
behalf of any
elector or voter or
to or for any other
person,

vi) in order to induce
any elector or voter
to vote or refrain
from voting, or
corruptly does any
such act as
aforesaid on
account of such
elector or voter
having voted or
refrained from
voting at any
elections

i) every person

ii) who, directly or
indirectly,

i} by himself or by
any other person
on his behalf,

iv) gives, lends, or
agrees to give or
lend, or offers,
promises, or
promises to
procure or to
endeavour to
procure any
money or valuable
consideration

v) to or for any
elector or voter, or
to or for any
person on behalf
of any elector or
voter or to or for
any other person,

vi) in order to induce
any elector or
voter to vote or
refrain from
voting, or
corruptly does any
such act on
account of that
elector or voter
having voted or
refrained from
voting at any
elections under
this Act.

i) Any person

ii} who gives, offers or
promises money or
anything of value,

iii) gives or promises
any office or
employment,
franchise or grant,
public or private, or
makes or offers to
make an
expenditure,

iv) directly or indirectly,
or cause an
expenditure to be
made to any person,
association,
corporation, entity,
Or cominunity

v} in order to induce
anyone or the public
in general to vote for
or against any
candidate or
withhold his vote in
the elections, or to
vote for or against
any aspirant for the
nomination or choice
of a candidate in a
convention or
similar selection
process of a political

party.
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By comparing the provision, it is inferred that the provision regarding bribery in
Malaysia, Singapore and the Philippines address more illegal conducts of bribery, than that in
Indonesia. Compared to other countries, the arrangement of bribery in the general election laws
in Indonesia is insufficient since there is only one briefly stipulated offence, while in Malaysia it
is stipulated in nine offences, in Singapore 10 offences, and in the Philippines three offences.
Although there are only three bribery offences in the Philippines, their formulations are broad
enough and cover many bribery actions in the election.

In Indonesia, out of 31 election offences stipulated in Law Number 12 of 2003,
apparently only one election offence can be classified as bribery, i.c., as stipulated in section 139
(2). Observing the formulation of section 139 (2), it is obvious that bribery can occur at all stages
of election (not only in the voting stage). However, this regulation does not specify concerning
anyone who gives money or material consideration after the voting,

Giving money, goods and other matters for various reasons (donation for school,
transportation allowances for campaigning, gifts, door prize, etc.) without being accompanied by
explicit enticements to vote for anyone is not punishable. The involvement of many government
employees and heads of villages in the campaign as invitees is difficult to be used as a ground to
punish the inviting party due to the reason that they are present by their own wilL.

In accordance with the principle of honest and fair elections, a lot of things are not
regulated and not punishable, which gives rise to rampant fraudulent practices. Certainly, there
are many parties criticising this deviating behaviour as violation of political ethics or campaign
ethics, however this is not at all heeded since according to the violators, to the extent there is no

explicit punishment in the law, then anyone is free to commit such actions.
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From 31 election-offences stipulated in the Law Number 12 of 2003, it turns out that there
is only one election offence which can be classified as bribery stipulated in section 139 (2).
However, bribery can occur at any elections stages (not merely voting stage). It is not considered
bribery if someone gives money or goods of value, after the holding of voting (different from the
definition in Black’s Law Dictionary). Section 139 (2) states:

“Anyone who deliberately gives or promises to give any money or other material to

anyone else in order to not use the voting right, or to choose certain elections participant,

or to use the voting right in a certain manner therefore the ballot becomes invalid.”

The criminal sanction to bribery in this law is imprisonment for at least two months or at
the most 12 months and/or a fine of at least Rp. 1,000,000.00 (one million Rupiah) or at the most
Rp. 10,000,000.00 (ten million Rupiah).

With respect to its development, there is in fact no development concerning stipulation of
bribery in Indonesian law. In fact, what really happened is the lack of rules. Before the existence
of the elections law, the Indonesian Criminal Code has already stipulated bribery in the
elections, i.e., as can be seen in section 149 of the KUHP, which states:

“(1) Any person who on the occasion of an election held by virtue of a general regulation

by gift or promise bribes somebody either not to exercise his franchise or to exercise it in

a certain manner, shall be punished by a maximum mpnsonment of nine months or a

maximum fine of three hundred Rupiah.

(2) The same punishment shall apply to the elector who by gift or promise allows himself

to be bribed to exercise or not exercise his above mentioned rights.”

According to the above section, it is not only the person committing bribery that will be
imposed with criminal sanction, but the person receiving bribery can also be imposed with

criminal sanction. The same provision can also be found in the first elections law, i.e., Law No. 7
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of 1953. The substance and wording of the offence stipulated in section 120 of Law No. 7 of
1953 are similar to those in section 149 of KUHP.*?

The elections law during the New Order period, i.e., Law No. 15 of 1969,53 is also very
similar in way it stipulates bribery. Also, Law No. 3 of 1999 is basically the same as the previous
rules. According to section 73 (3) Law No.3 of 1999, both bribing and receiving bribe can be
punished.> However, the term of punishment is reduced from five years to only three years in
prison.

In Malaysia, bribery is clearly categorised as corrupt practices. Different from Indonesian
Elections Law (Law No. 12 of 2003) which only recognises one type of bribery, there are nine
election offences of bribery in the Election Offences Act 1954, i.e., as stipulated in section 10 (a)
to section 10 (i).*® The sanction for bribery is imprisonment for a term not exceeding two years
and to a fine of not less than 1000 (one thousand) Ringgit and not more than 5000 (five
thousand) Ringgit, and, in any other case, to imprisonment for a term not exceeding one year and
to a fine not exceeding 2000 (two thousand) Ringgit.*

In addition to the above-mentioned sanctions, section 11 (2) Election Offences Act 1954
affirms that incapacities for any one proven of having committed corrupt practices, i.e., “become
incapable of being registered or listed as an elector or of voting at any elections or of being

elected at any elections...”

*2 The obvious difference between those two are in the criminal sanction matter, The criminal sanction in section
149 of KUHP is only at the maximum nine months of imprisonment or a fine of at the most four thousand five
hundred rupiah, while section 120 of Law No.7 of 1953 contains a much severe sanction, i.e., five years
imprisonment.

53 As amended by Law No. 4 of 1975, Law No. 2 of 1980, and Law No. I of 1985

5% “Whomsoever at the time of the polling according to this law bribes a person by giving a present or promise in
order not to use his right to vote or to vote in a certain way, will be imprisoned for three years maximally. The
punishment also applies to the voter who by accepting bribes in the form of a present or promise commits a certain
act.”

*5 See in more detail at appendix.

% Election Offences Act 1954 section 11.
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Having nine types of bribery pertaining to elections, it can be stated that the scope of
bribery in Malaysia is much broader and defined in more detail compared to bribery in the
Indonesian election legal framework. According to the provision of section 10 Election QOffences
Act 1954, the sanction can be imposed both to the giver of bribe and to the receiver of bribe.
Section 10 (a) Election Offences Act 1954, for example, referring to the giver of bribe, i.e.,
person who “gives, lends, or agrees to give or lend, or offers, promises, or promises to procure or
to endeavour to procure, aity money or valuable consideration to or for any elector or voter...”,
while section 10 (d) is relating to the person receiving or accepting bribe: “every person who
upon or in consequence of any gift, loan, offer, promise, procurement or agreement, procures or
engages, promises or endeavours t{; procure, the elections of any person, or the vote of any
elector or voter at an election.”

Recognizing this broad scope, bribery covers not only money but also “valuable
consideration”. This will thus include “promise to excuse rent,” “giving additional benefits on a
lease when the landlord is a candidate,” or even “paying for a holiday.”*” The sanction of bribery
can also be imposed on any one who directly or indirectly gives bribe or receives bribe, i.e., with
the elements of “directly or indirectly, by himself or by any other person on his behalf” which
are contained in sections 10 (a), 10 (b), 10 (c), 10 (g), 10 (h), and 10 (i) Election Offences Act
1954.

In Indonesia, implicitly, bribery is committed before voting, while in Malaysia, such
bribery can be committed before or after voting, therefore anyone who receives a gift after he
had voted for a certain candidate, he/she shall be punished for bribery. The last sentence of
section 10 (a) Election Qffences Act 1954 states: “or corruptly does any such act as aforesaid on

account of such elector or voter having voted or refrained from voting at any elections®.

57 Rachagan,op.cit., 150.
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Similarly, section 10 (g) Election Offences Act 1954 states that: “every person who
directly or indirectly, by himself or by any other person on his behalf, receives any money or
valuable consideration on account of any person having voted or refrained from voting or having
induced any other person to vote or to refrain from voting at any such elections.” This is the
same as the definition of bribery in elections found in Black's Law Dictionary.

With much higher number of election offences in the form of bribery, its scope is also
much broader (compared to bribery in Indonesian elections law). Section 10 (e) Election
Offences Act 1954, for example, contains one of the types of bribery. This section contains the
following elements: (i) every person who; (ii) advances or pays or causes to be paid any money
to, or to the use; (iii} any other person with the infent that such money or any part thereof shall be
expended in bribery at any elections; (iv) or who knowingly pays or causes to be paid any money
to any person in discharge or repayment of any money wholly or in part expended in bribery at
any such elections.

It is similar fo section 10 (£} Election Offences Act 1954 which contains the following
elements: (i) every elector or voter who; (ii) before or during any elections; (iii) directly or
indirectly; (iv) by himself or by any other person on his behalf; (v) receives, agrees, or contracts
for any money, gift, loan, or valuable consideration, office, place or employment; (vi) for himself
or for any other person; (vii) for voting or agreeing to vote or refraining or agreeing to refrain
from voting at any such elections.

Similar to Elecfion Offences Act 1954 in Malaysia, the Parliamentary Elections Act of
Singapore also clearly inserts this bribery as corrupt practices. According to section 61 of this
Act, the sanction for this offence is a fine of not less than $250 (two hundred fifty Singapore

Dollars) and not exceeding $1,000 (one thousand Singapore Dollars) or imprisonment for a term
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not exceeding 12 months or to both; and (ii) in any other case, to a fine not exceeding $500 (five
hundred Singapore Dollars) or imprisonment for a term not exceeding six months or to both.

In addition to the criminal sanction, it is also added by incapacities, i.e., becoming
incapable for a period of seven years from the date of his conviction of being registered as an
elector or of voting at any elections under this act or of being elected as President or a member of
parliament,

The entire bribery offences according to this Singaporean law are 10 offences, differing
in one offence only from Malaysian law, which has nine offences. There is almost no difference
between bribery according to the Election Offences Act 1954 and bribery according to the
Parliamentary Elections Act, of Singapore, except for one additional offence, i.e., the existence
of section 60 (d), i.c., assisting or has promised to assist a candidate at an election to induce that
person to refrain from assisting that candidate. Except for merely different wordings, all the rest

are the same. Below is the table of comparison of the bribery arrangements in Malaysia and in

Singapore.
Table 4.4
Arrangement of Bribery in Malaysia and Singapore
No Content Malaysia Singapore
Election Offences Parliamentary
Act 1954 Elections Act
1 gives, lends, agrees to gives/lends, offers, Sec 10 (2) Sec 61 (a)
promises, procure any money or valuable
consideration
2 gives, lends, agrees to gives/lends, offers, Sec 10 (b) Sec 61 (b)
promises, procure any office, place or
employvment
3 makes any gift, loan, promise, procurement Sec 10 (c) Sec 61 (¢)
4 makes any such gift, loan, offer, promise, - Sec 61 (d)
procurernent or agreement to or for any
person who is assisting or has promised to
assist a candidate at an election to induce
that person to refrain from assisting that
candidate;
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in consequence, procures or engages , Sec 10 (d) Sec 61 (&)
promises or endeavours to procure, the
election, or the vote

advances or pays Sec 10 (e) Sec 61 ()

~3{

before or during an election , elector, voter Sec 10 () Sec 61 (g)
receives, agrees, or contracts for any
money, gift, loan, office, place,
employment for voting

after an election, receives money on Sec 10 (g) Sec 61 (h)
account of any person having voted

after an election, on account of and as Sec 10 (h) Sec 61 (3)
payment for voting or for having voted

10

before or during an election in order to Sec 10 (i) Sec 61 (j)
induce other person to agree to be
nominated as a candidate or to refrain from
being candidate , gives or procures office,
place, employment, money

In the Philippines, although there is a large number of election offences, 1.e., 177 election

offences, the number of bribery offences is relatively small. In this country, bribery is limited to

vote buying and vote selling. Different from the arrangement of bribery in Malaysia and

Singapore in which bribery is stipulated in detail in many forms and manners, in the Omnibus

Elections Code of the Philippines, the bribery offences are only three types as stipulated in the

section 261 (a) (1) and (2) and section 261 (b). The sanction for bribery is stipulated in section

264, which states:

“Any person found guilty of any election offences under this Code shall be punished with
imprisonment of not less than one year but not more than six years and shall not be
subject to probation. In addition, the guilty party shall be sentenced to suffer
disqualification to hold public office and deprivation of the right of suffrage. If he is a
foreigner, he shall be sentenced to deportation which shall be enforced after the prison
term has been served. Any political party found guilty shall be sentenced to pay a fine of
not less than ten thousand pesos, which shall be imposed upon such party after criminal
action has been instituted in which their corresponding officials have been found guilty”.

In section 261 (a), there are two bribery offences, i.e.:

(1) Any person who gives, offers or promises money or anything of value, gives or
promises any office or employment, franchise or grant, public or private, or makes or
offers to make an expenditure, directly or indirectly, or cause an expenditure to be made
to any person, association, corporation, entity, or community in order to induce anyone or
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the public in general to vote for or against any candidate or withhold his vote in the

elections, or to vote for or against any aspirant for the nomination or choice of a

candidate in a convention or similar selection process of a political party; and

(2) Any person, association, corporation, group or community who solicits or receives,

directly or indirectly, any expenditure or promise of any office or employment, public or

private, for any of the foregoing considerations.

While section 261 (b) states: “Two or more persons, whether candidates or not, who
come 10 an agreement concerning the commission of any violation of paragraph (a) of this
section and decide to commit it.”

Although there are only three bribery offences, the above-mentioned provisions covers
various manners and forms of bribery, including bribing or being bribed, gives, offers or
promises money or anything of value, gives or promises any office or employment, franchises or
grants, public or private, or makes or offers to make an expenditure.

Identical to Malaysia and Singapore, this provision also contains the element of “directly
or indirectly.” The object of such bribery is not limited to an individual but also the public in
general who “induce anyone or the public in general.” Moreover, based on section 264, the
differences from the other three countries can be distinguished. In the Philippines, political
parties must account for offences committed and when found guilty, are punished with criminal
sanction in the form of a fine.

In the Philippines, according to Frederic Charles Schaffer,’® an estimated three million
people nationwide were offered some form of payment in the 2002 barangay (community-level)

elections about seven per cent of all voting aged adults.”® The total sum of money spent by

candidates on buying votes can be high. One congressional candidate in the Southern Luzon

%% Schaffer, Frederic Charles, Clean Elections and the Great Unwashed: Vote Buying and Voter Education in the
Philippines, April 2005, Paper Number 21, Unpublished by Frederic Charles Schaffer.
59 1.

Thid.
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region of the Philippines, for example, admitted to doling out 4 million pesos (US .$160,000) to
voters on the eve of the 1992 elections.®

Vote buying in the Philippines has institutional causes, the weakness of parties in the
Philippines. As a result, candidates (and their factional or party backers) have strong incentives
to build personalised networks of support. Key players in the qonstruction of these networks are
‘vote brokers’, known as liders (leaders) in the Philippines. Traditions of gift giving and
benevolence make the distribution of money and goods a preferred method of building personal
networks. As such, vote buying is often less an explicit contract (as ‘buying’ might erroneously
imply) than a form of gift giving intended to demonstrate a candidate’s compassion, good will or
respect.’!

With respect to the problem of vote buying, in the May 2001 Elections, Comelec has
disquatified all the elected officials of Panitan town, Capiz, finding them guilty of vote-buying
and harassment. The Comelec affirmed the ruling of the first division that ordered the
disqualification of the proclamation of Mayor Roberto Albana, Vice-Mayor Katherin Dequina

and eight councillors for election offences.®

4.10 Two Issues in Bribery
There are two interesting issues related to electoral bribery, namely: 1) whether
distribution per se of money during electoral process is regarded as bribery, 2) whether promise

to give money constitute bribery.

“ Ibid.

¢! Ihid.

“2Felipe Celino, Capiz Elections Case Ruling Comes Three Years After Polls
htip:/fwww.inq7.net/reg/2004/jun/10/reg_4-1.htm, September 15, 2005,
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4.10.1 Distribution of Money

Obse.rved from the criminal element as mentioned in the election laws,®? it is bribery if
the money is given with illegitimate motive of influencing or inducing the voters in a particular
constituency to vote for the respondent. The problem is how “illegitimate motive of influencing
or inducing the voters” is committed. Whether the distribution of money shouid be accompanied
by clear and explicit words that the receiver should vote for certain political party or candidate?
In this issue, the case of Mursin bin Laini @ Matdin v Datuk Fred Sinidol, the case of Wong Sing
Nang v Tiong Thai King and the case of Sri Mulyanto share the same consideration.

In Mursin bin Laini @ Matdin v Datuk Fred Sinidol, the legal issue is whether the
distribution per se of money during an election period is evidence that general or individual
bribery had been committed. In this case, the judge held that distribution per se of money before
and during election period is not evidence that general or individual bribery had been committed.
The commission of such offence depends on what had taken place e.g. what was said and done
during the distribution.**

Actions of bribery must be proved to be committed “in order to induce any elector or
voter to vote or refrain from voting, or corruptly does any such act as aforesaid on account of
such elector or voter having voted or refrained from voting,” If this element was not proven, the
bribery accusation will fail, as occurred in the case of Wong Sing Nang v Tiong Thai King 5

The facts of Wong Sing Nang v Tiong Thai King case was that the petitioner alleged that
the respondent had, in the course of his election campaign, committed bribery as defined under

s10(a) and 32(a) of the Election Offences Act 1954 and corrupt practice under s 32(c) of the Act.

% Such as Indonesia’s Law No. 12 of 2003 and Malaysia’s Election Offences Act 1954.

% Tunku Sofiah Jewa, Malaysian Election Laws, Volume II, (Kuala Lumpur: Pacifica Publications, 2003) at 734-
842,

% 11996] I AMR
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According to the petitioner, a few days before the polling date, the respondent had handed his
personal donation in cheque for 200,000 (two thousand) Ringgit in favour of the United
Association of Private Chinese Secondary School Boards Management, Sibu to its chairman,
LSN. This was allegedly to induce the voters of Lanang to vote for him. The respondent on the
other hand said that the donation was given as an advance on behalf of his company.®®

The legal issue in that case is whether the donation was a personal donation of the
respondent and was given with the illegitimate motive of influencing or inducing the voters in
the Lanang constituency to vote for the respondent. The decision of the judge was that the
petitioner had failed o prove that the donation was a personal donation and that it was given
with the illegitimate motive of influencing or inducing the voters in the Lanang constituency to
vote for the respondent.”’

Similar cases have happened quite frequently in Indonesia, before or during the campaign
period. Unfortunately the cases have not been taken to the court as bribery cases. Some
candidates or political parties normally distribute their donation to pesantren“ or schools before
or during campaign period stating that the distribution of donation has nothing to do with the
elections, just regular donation like that in any other month. The fact that he or she does not
directly or in clear language ask the receiver to vote for him/her or his’her political party while
giving the donation has made it difficult for the law enforcers to take it to the court as bribery
case.

In Sri Mulyanto case, the judges stated that the defendant was not found guilty because
“the defendant did not state any request or suggestion to vote.” To consider donation as bribery

in general elections there must exist the element of giving or promising (in any form whatsoever)

o [1996] 1 AMR, at 1044-1054,
¢ Ihid.
% [slamic boarding school
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by suggesting or with the intention to persuade anyone in order to not exercise his right to vote or

in order to make himn exercise his right in a determined manner.

The chronology of events in Sri Mulyanto case®® was as follows. On May 22, 1999, a

campaign person of Golkar party Sri Mulyanto had a briefing session with campaign audiences
at sub District Sambi. The briefing was then followed by a demonstration to vote for Golkar
party’s symbol carried out by campaign staff and some of the campaign participants, namely
Tumiyati, Suwarso and Jamari. All of them identified themselves as Golkar members. After this
demonstration, Sri Mulyanto gave Rp10,000 to Tumiyati, Suwarno and Jamari.

In this case the legal issue is whether giving money after the receiver demonstrated a
voting for a political party in the election campaign meeting is considered as bribery. Boyolali
District Court held that the elements of offences in section 73 (3) of Law Number 3 of 1999 were
not proven and releaéed the defendant Sri Mulyanto from the accusation of bribery in the general
elections. The important element to be proved is “by giving or promising to give bribe to any
one.”

The judge consideration in those three cases were different from that of Abu Seman v
Public Prosecutor,” Charis Widyarso and Atmo Semito case. In the last cases, the judges used
wider and more liberal interpretation. The conduct is considered as bribery even if the
distribution of money is not accompanied by clear words that the receiver should vote for a
certain political party or candidate. The bribery is proven if the distribution of money is
accompanied by symbols of political party or its candidate. Certain situation (e.g. using political
party flags or political party uniform}) can also be seen as correlation between the “distribution of

money” and the “intention to induce someone to vote for a certain political party or candidate.”

. % Decision of Boyolali District Court {Central Java Province) No. 155/PID.B/1999/PN.Bi.
M [1982]2 M.L.J. 338.
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In the appeal case of 4bu Seman v Public Prosecutor’® it was established that it is not
- necessary that the voter be asked to vote for a party or candidate by name. Sothi Rachagan
described it as follows:

“In determining bribery the court will look at the essence of the transaction, whether the

act was done with a view to influencing an elector. The intention to bribe can, however,

be established from the acts and other circumstances of the case.””

In the case of Charis Widyarso™ the defendant was the chairman of Golkar party in
Rembang Municipality. On June 6, 1999 at the last campaign meeting, the defendant gave
Rp10,000 to Sumadi, Abdul Kanan, Kasdar and Solikul Hadi. Sumadi assisted by Charis’ son,
put some money into each of the envelopes followed by a Golkar sticker with a line that ran
“thank you for voting for Golkar party” and one sample of ballot paper with an illustration and
an arrowhead aiming at Golkar party. Sumadi and Solikul Had: gave that envelope to Sumardji
who thought that it was a gift from Golkar party.

The issue in this case is whether giving money accompanied by a political party’s symbol
is considered as bribery. Rembang District Court decided that all elements of the offence were

proven or fulfilled and declared that the defendant Charis Widyarso was guilty of bribery offence

in elections as stipulated in section 73 (3) of Law Number 3 of 1999. In Charis Widyarso case,
the judge of the Rembang District Court stated that the giving or promising in this context “can
also be committed through any intermediary” and “do not need to be directly uttered in words,
but it can also be committed through textual representation on stickers and ballots. Thus, it is
enough to be considered as uttered words if it contains an inducement to vote™.

In this case, even though the defendant did not say any word containing instruction to

insert stickers and sample of ballots containing picture of the Golkar Party, “the defendant’s

711198212 M.L.J. 338.
” Rachagan, op.cit., 151,
"Decision of Rembang District Court (Central Java Province) No. §7/Pid/B/1999/PN_Rbg.
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attitude which did not prevent such action” and “did not clear up the political party attributes”
were bonsidered fulfilling the element of “by giving or promising to bribe.”

The position of the Council of Judges in Sri Mulyanto case is different from the position
taken by the Council of Judges who tried the Charis Widyvarso case. In the first case, the element
of “by giving or promising to bribe” must have the element of giving or promising (in any form
whatsoever) by suggesting or with the intention to persuade anyone in order not to exercise his

right to vote or in order to make him exercise his right in a determined manner. According to the
Council of Judges on the case of Sri Mulyanto, the action of bribery is not fulfilled since in this

case: 1) such giving is “spontaneous due to the appreciation for such consistent cadres®; 2)
“Golkar Municipality office does not allocate any budget for such matter”; 3) At the time of
giving “the defendant did not state any request or suggestion to vote for Golkar Party”; and 4)
“the receivers were not influenced with such giving.”

The judge’s position in Atmo Semito case’® was similar to that of Charis. In the case of
Atmo Semito the situation was as follows. On June 1, 1999, Yoso Gino came t0 Atmo Semito’s
house, at Grijo village, sub district Sambi, Boyolali municipality, bringing 15 bags of cement and
10 Golkar party’s symbols on which arrows directed toward them and a caption that runs “My
choice.” After the distribution of those things, Atmo Semito attached the Golkar symbol around
his house.

In Charis Widyarso and Atmo Semito, the judges construed that to prove the conduct of
bribery does not require exact or clear words of asking someone to vote for a certain political
party or candidate on a polling day. It may be proven by giving money or other valuable
consideration accompanied by showing symbol or picture or sign which can be interpreted as an

inducement to vote certain political party or candidate. This is quite different with Sri Mulyono

™ Decision of Boyolali District Court (Central Java Province) No. 150/Pid.B/1999/PN.Bi
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case in which the judge interpreted bribery strictly. The distribution of money should be
accompanied by exact or clear words that the receiver was induced to vote for a certain political
party or candidate. Without such words, the bribery is not proven.

At least two approaches may be made regarding criminal elements of bribery. First, the
narrow or strict interpretation or very normative interpretation which view that election offences
should be treated the same as other criminal offences. This means that if the provision states that
“the money or promise is given to induce the other person to vote for someone” then this element
can be proven in the form of “asking the receiver to vote for him/her in a particular election.”
According to this approach, bribery in an election process is treated similar to bribery committed
outside the election process. The implication of this approach is that many behaviours intended
to induce electors by using “signs” or “symbols” or “vague words” instead of using blatant
words, cannot be prosecuted.

The second approach is a wider interpretation which tends to emphasize the intention and
motive of an accused person when he/she distributes money or materials to electors. This
approach is very close to “crime control model” in the criminal justice system. The goal is to
control and eradicate bribery in the election process. Given that bribery may be committed using
various modus operandi which are sometimes difficult to prove, it is very important to use the
wider interpretation to proof certain criminal elements.

The Eluestion is which decision is more in accordance with the purpose of the election
law. It is submitted that the decision in 4bu Seman v Public Prosecutor,” Charis Widyarso Case
and Atmo Semito Case are more in accordance with the purpose of creating election offence
provisions. In hearing and trying an election offence case (such as bribery), a judge should

understand the “political sign or language™ of a particular conduct. This means that the judge

75 (1982] 2 M.L . 338.
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should aware that there are various means to “hide” bribery with symbols, gestures, pictures, and

other “creative” ways.

4.10.2 Promise to Give Contribution

Can a statement that “if a candidate wins, he will give a contribution to the people” be considered
as bribery? In the case of Agus Gunawan Bin Cece Arifin and Muhammad Ali Paksi Bin Marzuki
(in Indonesia) and Teoh Teik Huat v Lim Kean Siew & Anor (in Malaysia) the judge held that
promise to give contribution if he/she win in the election could be considered as bribery if
delivered in clear words about the promise to give money.

In the case of Agus Gunawan Bin Cece Arifin and Muhammad Ali Paksi Bin Marzuki, the
bribery is proven because the defendants had promised to give part of their income to the people.
While in Teoh Teik Huat v Lim Kean Siew & Anor, the judge held that the bribery was not proven
because the defendant only said “shall make allocation to bring more development for the benefit
of the people in the area”

In the case of Agus Gunawan Bin Cece Arifin and Muhammad Ali Paksi Bin Marzuki’®
those defendants who became the candidates for members of DPRD were accused of making
agreement on stamp duty, which contained statement to distribute compensation funds for every
month if they were elected as members of the DPRD of the City of Metro. The legal issue in this
case 1s whether or not a promise to give part of his salary to the people if he is elected can be
considered as bribery.

The decision of the Judges of the Metro Lampimg District Court affirmed that such
promise could be considered as bribery as mentioned in the Law No. 3 of 1999. The decision of

the Judges of the Metro District Court punished the defendants with two months imprisonment,

™ Decision of Metro Lampung District Court Number: 04/Pid.$/04/2004/PN.M dated May 12, 2004,
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six months probationary period, a fine of Rp. 1,000,000 and a subsidiary sanction of two months
imprisonment.

In Teoh Teik Huat v Lim Kean Siew & Aynor,ﬂ the petitioner was a voter and the
Democratic Action Party unsuccessful candidate in the by-election for the Penang State
constituency of Pengkalan Kota. He applied to nullify the elections of the first respondent, a
Barisan Nasional candidate, who was returned as duly elected, on the sole ground that a

corrupt practice under section 32 (e) of the FElection Offences Act 1954 have been

committed by Tengku Razaleigh Hamzah, then Minister of Finance. The petitioner claimed that

the Minister, in the course of speaking to a crowd of over 1,500 voters in the constituency, had
said, “If the Barisan Nasional win, I will personally give more money for the improvement of
Pengkalan Kota.”"®

The petitioner claimed that the statement must have induced the voters in the
constituency to vote for the first respondent in the by-election. In this case, the Judge stated
that what the Minister had said, whilst addressing the crowd in his bazaar Malay, was that if the
Barisan Nasional wins, he would promote projects and development programs for the benefit
of the people in the constituency. The statement in question even if it was made, which on the
evidence was not, does not amount to bribery within the meaning of section 10 (a) of the Election
offences Act and it follows that there has been no corrupt practice under section 11.”

It is submitted that a promise to give part of candidate’s money is bribery. However a

promise to improve people quality of live is not bribery. It is a normal political promise to invite

"[Penang - Elections Petition No. 1 of 1981}, February 9, 10 & 12, 1981, quoted in Tunku Sofiah Jewa, Malaysian
Election Laws, Volume 11, op.cit., 678-686.

” Ibid.

” Ibid.

144

Settlement of election..., Topo Santoso, FH Ul, 2009.




support of the people. Those two things are different and the judge should be able to distinguish
them. The first is bribery, which in simple words is “giving or promise to give money or materials to
induce electors to vote particular party or candidate,” and the second is “campaign statement or
conduct which is intended to attract electors to vote particular party or candidate and induced by an
economic factor (receive money or materials).” However, it is not on easy task, because in a
political process, there are so many “political languages™ filled with symbols.

Based on above-mentioned description, it can be concluded that the provisions to
prevent several inappropriate actions in election process have been established by the
legal framework in Indonesia, Malaysia, Singapore, and the Philippines. However, in the
Indonesian legal framework there are still loopholes which can be used by corrupt
politicians, such as no “treating” provision and very few provisions concerning official
misfeasance.

In addition to that, it seems that all legal systems have not addressed the negative
behaviour committed by some ruling parties which is “campaign before the campaign
period.” This perpetrator uses unclear budget source (state budget or private budget). This
conduct can be in the form of displaying picture or symbols in public space mentioning
about its success. This is normally practised long before an election period. By using
election offence provisions provided in election law, those kinds of behaviour cannot be
stopped and prosecuted. This practise will create unfair conditions and obstruct a “level

playing field.” Accordingly, such behaviour should be regulated and prohibited.
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- 4.11 Arrangement of Election Offences

In civil law countries, such as Indonesia, various criminal conducts are compiled
systematically in a penal code, including actions considered as blemishing the purity of the
elections. Within the Indonesian Criminal Code,” there are five sections that regulate crimes
related to the elections process. Five sections in Chapter IV — Second Book of KUHP regarding
“Crime concerning the performance of state duties and state rights,” sections 148, 149, 150 and
152 of the KUHP.*

In the light of the principle lex specialis derogate lex generalis — the election offences
provisions in Indonesian Criminal Code are no longer valid. There was a case which did not
follow this principle and it occurred in the case of Kohirman, Sudirman, and Chun Masindo at
Lubuk Sikaping District Court (West Sumatra Province) in the 1999 General Elections. In that
case, the district attorney charged the defendants based on both the Elections law (Law No. 3 of
1999) and Indonesian Criminal Code (KUHP),

In this case, the District Court of Lubuk Sikaping® held that the First Defendant Drs.
Kohirman and the Third Defendant Chun Masido found guilty for committing the ¢riminal action
of collectively forging letters, violating the section 263 (1) and Section 55 (1) of Book I, KUHP,
From the point of view of the application of the principle of lex specialist derogase lex generalis

that decision is incorrect.

® Indonesian Criminal Code (KUHP} was derived from Wetboek van Strafrech (WvS) which was enacted in
Netherland Indies (Indonesia before its independence) in 1917, With the Law No. I of 1946 the KUHP was enacted
officially in Indonesia. KUHP has been amended several times. Several crimes in KUHP latter regulated with
special laws such as anti corruption law which repeal a number of KUHP sections into corruption crimes. Similarly,
in the elections law there are also several sections which in substance are similar to the sections in the KUHP.

*® The existence of criminal provisions related to the elections process in KUHP is interesting because when WvS
was enacted in 1917, those sections had already existed, while Indonesia was still under the colonization of the
Dutch that there were no elections. In the Netherland, elections had been held at that time, The country has a
bicameral system, the Constitution of 1815 specifies that direct elections be done to elect the Second Chamber.
Meanwhile the First Chamber is elected indirectly by the provincial representative body (Provinciale Staten). See D.
C. Fokkema, et. al., (Ed), Irtroduction to Dutch for Foreign Lawyers, (Deventer: Kluwer B.V, 1978) at 404,

¥ Decision No. 106/Pid.B/2000/PN.LBS dated 19 June 2001.
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The conduct of the defendant was an offence where the settlement should be based on the
Law No. 3 of 1999, instead of the Criminal Code (in sec 263). The law enforcement agency
should fully apply that principle. By virtue of the principle lex specialis, derogate lex generalis,
the defendant should be prosecuted based on the more specific act. In this particular case, the
Law No. 3 of 1999 should be used.

In the 2004 General Elections, this issue also arose, based on the reason that if using the
Elections Law (Law No.12 of 2003), there will be a lapse of time.® To satisfy the sense of
justice, the district attorney kept on presenting the charges by using the provisions in the KUHP
(therefore, it was considered as an ordinary criminal action, wherein the expiry period is a lot
longer).

In Indonesia’s first elections, election offences have been regulated in Law No. 7 of 1953.
Even though election offences have been regulated in five sections of KUHP, as has been
mentioned, they are stipulated again in several sections regarding elections offences in Law No. 7
of 19533 During 1971 — 1987 General Elections, Law No. 15 of 1969 was applied in Indonesia.
The law in fact, has been amended by Law No. 4 of 1975, the Law No. 2 of 1980, and the Law
No. 1 of 1985.%

At the same time, election offences as stipulated in the mdonesian Criminal Code still

exist and have not been annulled until today. Nevertheless, it does not mean that elections

8 According to Law No.12 of 2003, report of election offences must be submitted at the latest seven days after such
occurrence.

5 In Law No. 7 of 1953, election offences regulated in Chapter XV regarding the penal provision, from section 113
to section 129 there are 17 sections in this chapter, Of the 17 sections, 14 sections contain crimes (section 113 to
section 126). Therefore, there are more crimes, namely 14 crimes compared to the sections regarding the eleciion
offences in KUHP that has five crimes, the provisions regarding the election offences in the Law No. 7 of 1933.
$Especially the criminal provision in the Law No. 13 of 7969 was not amended even though the elections taw has
been amended several times. The difference between the elections law in the new order with the elections offences
provision in the Law No. 7 of 1953 principaily is only concerning three things: (1) the annulment of two crimes
related to fake ballots, (2) the creation of new criminal provision, and (3) the change of arrangement in the form of
simplificatton of sections.

147

Settlement of election..., Topo Santoso, FH Ul, 2009.




offence provisions regulated in Indonesian Penal Code are in conflict with those in elections
laws, because according to the Jex specialis derogate lex generalis principle, specific provisions
should be applied rather than the general ones.

In Singapore and the Philippines, election offences are also embodied in the same
legislation, not in particular election offences statute as that of Malaysia. In the Philippines,
election offences are mentioned in the Ommibus Elections Code of the Philippines, Chapter
XXII. In Singapore, election offences are mentioned in Part 11l of the Parliamentary Elections
Act.

Unlike Indonesia, Singapore, and the Philippines, Malaysia has a different model. In
Malaysia, all election offences are not regulated in election act, instead they are regulated in
special laws relating to election offences namely Election Offences Act 1954, Therefore, in the

Elections Act 1958 of Malaysia, such election offences are not stated in the Act.

4,12 Pattern of Election Offences Arrangement

The arrangement of election offences from these four countries are divided into two
patterns, i.e., the arrangement in the elections act and the arrangement in the special act
regarding election offences. Indonesia regulates election offences in the election act (Law No 12
of 2003), the same as in the Philippines (Omnibus Election Code) and Singapore (Parliamentary

Election Act), while Malaysia regulates it in the special act regarding election offences (Election

Offences Act).
Table 4,5
Arrangement of Election Offences
Arrangement in Elections Act Arrangement in Election Offences Act
Indonesia Malaysia
Singapore ———n
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The Philippines —_

Based on above description, it can be concluded that to assure a free and fair elections is
very important for a democratic country since it is necessary to protect the voters, the parties
participating in the elections, or the people from any fear, intimidation, bribery, fraud and other
unfair practices. These practices will affect the purity of the election result, therefore, the
arrangement of election offences and their settlements are needed.

Since international standards do not determine in specific ways how to arrange election
offences and their seftlement, the model of arrangement opted by these selected countries is
generally sufficient. However, in relation to several kinds of elections in a country, it needs to
consider the most effective and efficient way. For instance, in the Philippines there are elections
for House of Representative, Senate, President, Provincial, Municipality, Barangay and other
elections. The Philippines uses a codification approach in which all provisions for all categories
of elections are compiled systematically in an Omnibus Election Code. By using this approach,
all election offences are provided in only one source.

In contrast to that, Indonesia which also recognises several kinds of elections (House of
Representative, Regional Representative, President, Provincial and Municipality) opted for a
very different approach. All different elections are arranged in separate legislations. Each of
legislation contains election offences that are basically similar.

It is submitted that the codification approach as implemented by the Philippines legal
system is better. As has been mentioned by IDEA, “it encourages consistency in election

administration and practices and will promote unified implementation of the law in connection
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with all elections.”® The alternative approach can be proposed, that is one legislation governing
election offences (such as the Election Offences Act of Malaysia).

With regards to procedural aspect, arrangement of criminal procedure of election
offences is found in the criminal procedure code of each country, especially in Malaysia and
Singapore. In the Philippines, the procedure for the handling of election offences is provided in
the Omnibus Election Code. Meanwhile in Indonesia, election offences procedure are provided
in the Criminal Procedure Code as well as in the Election Law, which creates several different
rules in addition to general provisions in the Criminal Procedure Code.

In many countries, provisions regarding criminal procedure are usually contained in one
special document, i.e., the criminal procedure code. This particular code comprises rules
regarding how criminal law must be used (in a court proceeding).®® The provisions regarding the
criminal procedural law in the Criminal Procedure Code (CPD) are usually applied in general
and cover criminal procedure over both the criminal conducts stipulated in the penal code and
criminal conducts out of the criminal code (unless such other law create special or separate
rules). Both in the Malaysia’s Election Offences Act and Singapore’s Parliamentary Election
Act, 1t is stipulated that the criminal procedure to handle election offences shall refer to the
Criminal Procedure Code of each couniry.

In a broad sense, the settlement of election offences in Malaysia are based on the
Criminal Procedure Code, i.e., settlement process through the criminal process based on the
prevailing criminal procedure law. This can be concluded from the formulation of section 6 (2)

in relation to “Electoral Offences” which states that “Every offence under this part shall be a

* International IDEA (2002), op.cit., 15.

8 Remmelink, Jan, Hukum Pidana — Komentar atas Pasal-pasal Terpenting dari Kitab Undang-Undang Hukum
Belanda dan Padanannya dalam Kitab Undang-Undang Hukum Pidana Indonesia [Criminal Law — Comments on
the Most lmportant Sections of Dutch Penal Code and Their Counterparts in Indonesian Penal Codel, (Jakarta;
Gramedia Pustaka Utama, 2003) at 3.
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seizeable offence within the meaning of the Criminal Procedure Code.”®” Meanwhile, in relation

to “Corrupt Practices,” it is stated that “..Offences under Paragraphs (a) and (b) shall be a

~ seizeable offence within the meaning of the Criminal Procedure Code. »88

4.13 Lesson Learnt

Referring to United Nations guidelines,” the national law should protect a political
process from corruption, official misfeasance, obstruction, undue influence, personation, bribery,
treating, intimidation and all other forms of illegal and corrupt actions. Basically the legal
frameworks on election offences in Indonesia, Malaysia, Singapore and the Philippines have
comply with these specific provisions.

However, there are weaknesses in the legal framework. In Indonesia, one exampie of the
weakness is the no “treating” provision and limited provisions on official misfeasance. In
Singapore the problem is not insufficiency of the legal framework but the establishment of a fair
political condition in enforcing the provisions. It can also be concluded that, all legal framework
have not effectively prevented misconduct of the ruling party or incumbent official who commit
“early campaign” using various means.

There are several important lessons that can be learnt: First, inappropriate behaviours
which directly or indirectly affect the election outcome must be prohibited. Alleged parties or
candidates can be protected by clection offences provision as well as by election petition which

are not always based on election offences.”

%7 Election Offences Act 1954, part 11, section 6 (2)

'8 Election Offences Act 1954, Part 111, sec 11 (1)

% United Nations, Universal Declaration of Human Rights, regarding elections -especially concerning the coramon
elements of electoral laws and procedures.

® Regarding this matter will be further discussed in the several following chapters,
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Second, the subject of election offences should cover any party who is able to commit
any action that threatens the election process; therefore, the subject of election offences should
not be limited to candidates. It should cover community members, voters, candidates, political
parl:irz:s,gl election organisers, employers, government officials, security staff, legal enforcers, and
foreign citizens. Concerning the broad scope of the subject of election offences, apparently the
stipulation in the Philippines’ Ommnibus Election Code could be used as a reference since all
parties can commit violations, which have been designated as the subject of election offences.
Regarding this issue, the Indonesian legal framework must broaden the subject of election
offences.

Third, provisions regarding election offences should adequately protect each stage of
election. The reason is because in each stage, any violations against people’s basic rights, both
directly and indirectly affecting the election result could occur. Since all stages are very crucial
for an election process, the provisions regarding election offences should not only focus on a
certain stage (for example, campaigning stage) but also frauds in the registration of voters in
which many supporters of particular parties or candidates were deliberately or negligently not
registered. This situation could, either directly or indirectly, affects the election results.
Similarly, it also happens in the manipulation of votes counting. With respect to this matter, the
provisions in the Omnibus Elections Code of the Philippines can be learnt for its scope, which

broadly and adequately protects each stage from various violations,

*! According to Law No. 12 of 2603, a political party is not regarded as the subject of election offences. This matter
has once caused a problem, in the case of viclation in the 2004 General Election campaign which was conducted by
PPP Party in Jakarta, which was actually an official party decision. However the judge did pass any sentence to the
relevant party but instead to one of the manager of the party. This was happened because in the Law No. 12 of 2003,
there is no provision provided that political party is a subject of election offences. Indeed, in Article 141, there is an
aggravating provision for election participants conducting election offences (election participants in the 2004
election are political parties for the election of DPR/DPRD and individuals for the election of members of DPD).
However, there is not one definite clause that state a political party is a subject of election offences.
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Fourth, to the extent the purpose and interest of arrangement of election offences can be
fulfilled, the model is not a problem. Jndonesia stipulates election offences in its election law
(Law No.12 of 2003), Singapore stipulates it in Parliamentary Election Act, the Philippines
stipulates it in the Omnibus Election Code, while Malaysia stipulates it separately in the Election
Offences Act. Even though, the approaches are different, the important thing is that the
provisions contained in them are exercised. However, it would be better to have one legislation
as a reference for all types of election (for example, parliamentary election, presidential election,
region head election).

The weaknesses in the legislation of election offences in Indonesia are as follows. First,
conducts categorised as election offences are repeatedly provided in several laws, i.e., the
legislative election law, the Presidential and Vice-Presidential election law, and (presently) the
regional government law (which regulates the election of the head of region). Meanwhile, the
substances of offences in those three laws are equally the same. Second, it is not clear whether
election offences in the Indonesian Criminal Code are still valid after election offences were
provided in the Law No. 12 of 2003. According to the principle of lex specialis derogate lex
generalis, election offences stipulated in the general election law should be applied, instead of
election offences found in the Criminal Code.

It is not emphasised whether types of offences stipulated in Law No.12 of 2003 are crimes
or misdemeanor. This can create problems since according to the general provisions in KUHP,
there are several different treatments between crimes (kejahatan) and misdemeanour
(pelanggaran), for example, an attempt or assisting misdemeanour is not punishable. Difficulties
also arise when election offences are committed in abroad. According to section 5 (1) point 2 of

KUHP, an Indonesian citizen who commits a crime in another country can be prosecuted under
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Indonesian criminal law, as far as such conduct according to Indonesian law is categorised as a
crime (kejahatan) while in that country is punishable (either crime or misdemeanour).

This type of question once arose in the case of election offences committed during a
voting process by Indonesian people in Tawau, Sabah, Malaysia,” i.c., illegal punching of
thousands of ballots. Eventually, this case was settled in Central Jakarta District Court. The fact
that an election offence committed in another country can be handled by the Indonesian court
may be interpreted that election offences are categorized as crime, instead of misdemeanour.”

But, without any provision about category of election offences (crime or misdemeanour), there

may be different opinions and inconsistent application of the law.

4.14 Criminal Process and Election Petition

As stipulated in the international standards, the legal framework of each country should
provide the right to challenge election results and for aggrieved parties to seek redress. The
petition process should set out the scope of available review, procedures for its initiation and the
powers of the independent judicial body charged with such review. The validity of a
parliamentary election may be challenged by unsuccessful candidates or electors by making an
election petition to an election court.”

There are two processes related to election offences. The first is through the criminal
justice system or criminal process and second, through election petition. In the first method, the
process commenced with a complaint (report) regarding election offences (or the findings of

election offences by law enforcement official), while in the second process, it begins with

%2 See Election Supervisory Committee’s Final Report, 2004,
% Refer to section 5 Indonesian Criminal Code.

 United Nations, op.cit., 16,

% Thompseon, gp.cit., 161.
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submission of election petition by aggrieved parties to election court or election judge. Several
cases can be referred to, in order to clarify that the settlement of election offences may be
achieved through either the criminal process or election petition process.

In Hamad bin Mat Noor v Tengku Sri Paduka Raja & OR, the court held that:*®

“...the scheme in the Election Offences Act 1954 can be divided into two clear areas of
judicial functions. The first relates to those provistons pertaining to acts the proof of
which must be done by way of criminal prosecutions in a criminal court which by the end
of the day will hand out punishments if the charges are proven. The second relates to acts,
allegation which are to be brought before the Election Judge by way of petitions with the
view to avoid the election. (Underline added)

In Malaysia, the Sessions Court deals with the first type of offence while the Election
Judge deals with the second type. The duty of an Election Judge is to purge elections of all kinds
of corrupt or illegal practices so as to protect the political rights of the citizens and the
constituency.”’

In Partai Demokrasi Indonesia Perjuangan case,®® the Constitutional Court of Indonesia
held that election offences should be handied through the criminal process, however it will not
affect the Constitutional Court proceedings. Law No 12 of 2003 has governed in detail about
election offences and the procedure to settle these kinds of offences. Thus, election offences
should be handled by its proper procedure. The Constitutional Court shall respect this kind of
settlement which are handled by election supervisory and law enforcement agencies.

In KH. Thohlon Abd Ra'uf case,” the Constitution Court of Indonesia held that election
offences are not the ground for election petition before this Court. According to the
Constitutional Court, if there is allegation of irregularities or manipulation committed by

electoral bodies in Sumatera Selatan province, refer to section 127 (1) and (2) of Law No. 12 of

% 119931 2 AMR 33, 1938-1939.

%7 Tunku Sofiah Jewa, Malaysian Election Laws, Vol. I11, op.cit.,1322-1330.

% Case No 024/PHPU-CLIL/2004.

* Petitioner was unsuccessful candidate of DPD in Sumatera Selatan province (Case No. 047/PHPU. A-11/2004)
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2003, the petitioner should have reported it to the election supervisory committee who would
submitted it to the police (instead of using it as an election petition).

In the Philippines case of Manuel C. Sunga v Comelec and Ferdinand B. Trinidad,'™ the
judge stated that an election offence has criminal as well as electorate aspects. Its criminal aspect
involves the ascertainment of the guilt or innocence of the accused candidate as in any other
criminal case. It usually entails a full-blown hearing and the quantum of proof required to secure
a conviction is beyond reasonable doubt. Its electoral aspect, on the other hand, is a
determination of whether the offender should be disqualified from his/her office. This is done
through an administrative proceeding which is summary in nature and require only a clear
preponderance of evidence. Under section 4 of the Comelec Rules of Procedure, petitions for
disqualification “shall be heard summarily after due notice.” It is the electoral aspect that is more
important, under which a candidate who make a mistake may be disqualified even without prior
criminal conviction.

Based on the ruling in those cases, it is clear that settlement of election offences can be
by two different ways: first, its criminal aspect is settled through the criminal process; second, its
electoral aspect is settled through an election petition. These two different ways of settlement
have consequences. Chapter five of this thesis deals with criminal process, while chapier six

analyses its settlement through an election petition.

19 |G.R. No. 125629, Mach 25, 1998)
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CHAPTER 5
SETTLEMENT OF ELECTION OFFENCES THROUGH THE CRIMINAL PROCESS
“Elections contribute to the legitimacy of a government and the political .s}vstem, so long as they
are perceived to be conducted freely and honestly.”
This chapter discusses settlement of election offences through a criminal process. Two
aspects will be emphasized: substantive and procedural aspect. The substantive aspect will focus

on implication of conviction, while the procedural aspect will cover issues on jurisdiction of

certain institutions, availability of proof, and time taken for settiement {streamline the process).

5.1 Substantive Aspect: Implication of Conviction

According to international standards, irregularities and their implications on the outcome
of elections must be settled by national law.> There are questions related to legal implications in
addition to criminal sanctions, which convicted offenders must bear. For example, can one also
be sanctioned with the cancellation of an election result? If so, can all offences be subjected to
this kind of sanction? This sub chapter will examine the implication of conviction in election

offence cases in Indonesia, Malaysia, Singapore and the Philippines.

5.1.1 Implication of Conviction in Indonesia
Law Number 12 of 2003 that regulates elections in Indonesia provides no provision on

additional legal consequences for the offenders of election offences other than criminal

! Mauzy, Diane K and R.S. Milne, Singapore Politics under the People's Action Party, (London: Routledge, 2002)
at 143,

% United Nations Centre for Human Rights. Professional Training Series No. 2, Human Rights and Elections: 4
Handbook on the Legal, Technical and Human Rights Aspecis of Elections, (New York and Geneva: United Nations,
1994) at 16.
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sanctions. The law does not suggest the annulment of the election result for candidates who
violated election laws.> There is a provision in another chapter regarding political campaign
violations which would bring about the cancellation of the candidacy. Nonetheless, the seat that
has been obtained will still belong to the party of the offender, and can be transferred to another
candidate of the same party. For example, if candidate A from Party B commits a violation, and
the court declares him or her guilty, then A’s candidacy will be cancelled by the Election
Commission. However, the votes or seats won by Party B will not be transferred to another
party; instead it will fall to another candidate from Party B.

For elections of members of DPR and DPRD, Indonesia uses an electoral system in
which one constituency is provided with more than one representative (between 3 to 12 seats),
and each political party is allowed to propose a number of candidates exceeding the number of
seats provided.

This is stipulated in Law Number 12 of 2003 sectior 65 (2) which states that the number
of candidates each political party can propose in elections should be no more than 120 percent of
the stipulated seats in each constituency. While the replacement of a candidate who is convicted
will proceed according to the provision of section 112 which states that the replacement of an
elected candidate can only proceed if he/she is deceased or no longer qualified to be a member of
DPR, DPD, Provincial DPRD, or Regency/Municipality DPRD.

Replacement of an elected candidate of DPR, Provincial DPRD, or Regency/Municipality
DPRD members as meant by sub section (1) is achieved by removing the candidate from the list

of candidates in the relevant constituency based on the provision of section 107. Meanwhile,

? Certainly, there is stronger ground for criminal sanction if the offender is the elections officer or participant, i.e.,
the criminal sanction is added by 1/3 of the criminal sanction stipulated in the relevant section, but not cancellation.
Section 141 states that if an offence is committed intentionally by the elections officer or participant, the criminal
sanction will be added by 1/3 (one third) of such criminal sanction mentioned in the relevant section.
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replacement of an elected candidate of DPD members as referred to by sub section (1) is

accomplished by the candidate acquiring the second most votes in the same constituency.

Election offences Y: criminal sanction
(Bribery) disqualification as candidate/ elected candidate

Electionoffences .,  (only) criminal sanction
{other than bribery)

The election offence referred to in Law Number 12 of 2003 section 77 is commission of
bribery. It states that during the carnpaign period up to the voting day, candidates for members of
DPR, DPD, Provincial DPRD, and Regency/Municipality DPRD are prohibited from promising
and/or giving money or other materials which will influence the voters.* A candidate who is
convicted® of committing violation as referred to by sub section (1) will be removed from his/her
candidacy by KPU/Provincial KPU/Regency/Municipality KPU.

In light of section 77 (and its elucidation), to be removed from candidacy on the grounds
of bribery, a candidate must be convicted with a final decision from the court. Therefore, it must
be in accordance to the bribery offence as stipulated in Law Number 12 of 2003 section 139 (2)
which states that:

Any candidate who is intentionally giving or promising money or other material

compensation to other people in order to avoid them from fulfilling their voting rights, or

to persuade them to choose certain elections participant, or to use their voting rights in a

certain manner so as to render ballots invalid, is subject to imprisonment of at least 2

(two) months or at most 12 (twelve) months and/or 2 fine of at least Rp. 1,000,000.00
(one million rupiah) or at most Rp. 10,000,000.00 (ten million rupiah).

* Elucidation of Section 77 (1) states that what is meant by promising and/or giving is the initiative coming from the
candidate who promises and gives to influence the voters. For the Presidential Election, in addition to bribery,
receiving campaign fund from prohibited sources is also an election offence which can result in the cancellation of
such candidate for the Presidency and Vice-Presidency.

* Sub section (2) states that what is meant by convicted in this sub section is being convicted by the court with final
decision.

159

Settlement of election..., Topo Santoso, FH Ul, 2009.




According fo this Law, the bribery offence is the only offence that can bring about
cancellation of candidacy. Therefore, a candidate who is convicted of committing other election
offences will not be removed from candidacy, even if he/she is found guilty of committing

violation of “intentionally disturbing or obstructing the conduct of an election campaign,™

“giving or receiving campaign funding above the permitted limit,”’ “intentionally giving
incorrect information in the report of the election campaign fund,”® “intentionally using violence

“? or other election

or threat of viclence and obstructing anyone from exercising his voting right,
offences.
It can be argued that there are several other election offences sanctioned with cancellation

of candidacy.'? For example, the violation of sections 60,!! 62" and 63" of Law Number 12 of

2003 could lead to cancellation of candidacy.

® Law Number 12 of 2003, section 138 (4)
T Law Number 12 of 2003, section 138 (5)
8 Law Number 12 of 2003, section 138 (7)
® Law Number 12 of 2003, section 139 (1)
' However, they will not annul the election result of the relevant political party.
" Section 60, a candidate for a member of DPR, DPD, Provincial DPRD, and Regency/Municipality
DPRD must fulfil the requirements:
a. A citizen of the Republic of Indonesia, 21 years old or more;
b. Faithful to God;
¢. Domiciled in the territory of the Republic of Indonesia;
d. Capable of speaking, reading, and writing in the Indonesian language;
e. Having an education of at least senior high school or its equivalent;
f. Faithful to Pancasila as the state foundstion, the 1945 Constitution, and the ideal of the Proclamation of 17
August 1945;
g.Not a former member of the forbidden organisation of the Indonesian Communist Party (Partai Koemunis
Indonesia), including its mass organisations, or not a person directly or indirectly involved in G30S/PKI, or
other forbidden organisations; (this requirement is now annulled by Indonesian Constitutional Court ruling)
h. His voting right is not being revoked based on a court decision having permanent legal power;
i. Never been imprisonment for any criminal offences threatened by imprisonment of five years or more on a final
court decision;
j. Physically and mentally healthy based on the result of health examination from a competent doctor; and
k. Listed as a voter,
2 Section 62 states that a candidate for a member of DPR, Provincial DPRD, and Regency/Municipality DPRD
besides having to fulfil the requirement as a candidate as provided in section 60, must also be registered as a
member of a political party that is evidenced by a membership identity card,
3 Section 63 states that a candidate of a member of DPD besides having to fulfil the requirement as a candidate as
meant in section 60, must also fulfil the requirement: a. having domicile in the relevant province for at least three
years consecutively which is counted up to the date of submission as a candidate or have domiciled for 10 years
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In accordance with the provision of section 112, the replacement of an elected candidate
will commence If it is proven in a court that the candidate has committed offences in the form of
using forged letters and/or certificates, incorrect information to fulfil the requirements of his/her
candidacy, The candidate can then be removed by KPU and will be replaced by another
candidate from the same political party (for DPR and DPRD), and from the list of subsequent
candidates for DPD (for election of members of DPD). These offences for violation of section
137 sub sections (3),'* (4),” and (7).'¢ |

According to Indonesian Law No. 12 of 2003, election offences do not necessarily lead to
annulment of votes or disqualify a candidate. Only bribery is explicitly considered as an election
offence that would lead to cancellation of a candidate that has been found guilty. However, the
provision is implicitly intended for two other offences related to the fulfilment of requirements of
a candidate.

Surprisingly, there are several other offences that are truly dangerous and may greatly
influence the election results. Nevertheless, the law did not provide for such offences with
cancellation of election results. These offences are stipulated in section 140 sub sections (1),"
(2),"¥ (3)"” and (4)2 of Law No. 12 of 2003. In other words, if such election offences occur, the

offender will be imposed with criminal sanction, but his/her election results will not be affected.

siice he was 17 years old in the relevant province; b. he is not an officer of a political party for at least four years
which is counted up to the date of submission as a candidate.

" Anyone who intentionally forges a letter which, according to a provision in this Law, is required to pursue
candidacy in the elections, with the purpose of using it for oneself or other people as if it is the authentic or genuine
letter.

1* Anyone who intentionally and knowingly uses or instructs anyone to use a letter which is not valid or falsified, as
meant in sub section (3), as a valid letter,

' Anyone who intentionally gives incorrect information or false document to fulfil a requirement to participate as a
candidate in elections,

' Anyone who intentionally commits an action that causes a vote to be invalid or causes a certain election
Farticipaut takes additional votes or its acquired votes becomes lessen,

® Anyone who intentionally damages or loses the sealed election result.

' Anyone who due to his negligence has caused the damage or the lost of the sealed election result,
% Anyone who intentionally alters the vote calculation result and/or the minutes and the certificate of vote
calculation result.
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This is certainly unfair since the offences may affect greatly the acquisition of seats in
1:>ar1izn:r1cl:|t.21 Law No. 12 of 2003 has provided nothing on this issue. It is very important to
ensure that the law provides legal consequences for all possibilities of fraudulent offences in
elections which can influence the results. In addition to criminal sanction, the election outcome
of the offender should be declared void by the court, and subsequently the election should be
repeated.

Apparently, legislatures rely on the role of the Constifutional Court which has been
mandated by the 1945 Constitution to settle disputes over election results.”” Section 134 of Law
No 12 of 2003 states that in case of a dispute regarding elections result” as referred to by section
104, the Constitutional Court has ultimate avthority to hear and decide the matter.

Therefore, it is clear that Law No. 12 of 2003 and Law No. 24 of 2003 do not impose
cancellation of the election result obtained by the offender’s or his/her party. Even in the case of
bribery, offenders are only to be annulled as a candidate, while the parliament seats of his/her
political party are not affected. Moreover, other offences outside of bribery only entail penal
sanction and do not have cancellation impact toward the offenders.

Siti Fatimah case in Central Java Province is a clear example of this problem.?* During
the 2004 General Elections, Siti Fatimah was a candidate for Representative Council of Regions

(Dewan Perwakilan Daerah) in Central Java province. She was alleged to have committed

¥ Several cases occurred in the 2004 Legislative Election wherein the court decision stated that election offences
had been commitied, ie., the changing of votes in several areas which affected the acquisition of seat but this
decision could not be used to change the election result which cases have been settled by the Constitutional Court.
These cases, for example, occurred in Central Sulawesi Province and Sorong (Papua Province),

2 The Constitutional Court has judicial power and authority to settle in the first and last degree any disputes
regarding the election result. Constitution of the Republic of Indonesia 1945 Article 24 C (1).

Z Autheman, Violaine “Penyelesaian Sengketa Berkaitan dengan ‘Hasil Pemilu’ Kilasan Praktek Peradilan di
Beberapa Negara di Seluruh Dunia” [Setlement of Dispute concerning Result of Electon: Court Practices in
Several Countries of the Word], Paper presented in Workshop The Role of Constitution court on Settlement of
Result of Election Disputes through a Transparent Court Process, 26-28 February, 2004, 7.

% Case No. 763/Pid.B/2003/PN.Smg
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forgery of some documents she submitted as a requirement of DPD candidacy. According to
section 137(6) this conduct is considered as an election offence. The prosecutor successfully
proved the act of forgery because at least three people in the list of her supporters in fact never
provided their support. Finally, the District Court of Semarang found her guilty of committing an
election offence.

However, the fact that she was convicted of committing an election offence did not affect
her candidacy as a DPD member. She was never disqualified by the Election Commission
(KPU), because Law No. 12 of 2003 provided that unless a candidate is found guilty of
committing bribery, he/she cannot be disqualified from candidacy on the grounds of election
offences.

It is submitied that the provision which does not impose a disqualification on a candidate
who has been convicted of an election offence is insufficient and will not prevent political parties
and candidates from committing election offences. As we have seen from Siti Fatimah's case,
the criminal sanction will never stop the offender from running as a candidate. This condition

does not have a deterrence effect,

5.1.2 Implication of Conviction in Malaysia

Different from Indonesian’s Law No 12 of 2003, Malaysia’s Election Offences Act 1954
imposes direct implications for a candidate who commits an election offence. The Election
Offences Act 1954 section 31 (1) states: “The election of a candidate at any election is avoided
by his conviction for any corrupt or illegal practice at such election.” Meanwhile, section 31 (2)
provided a process after a conviction. It provides that:

“Within fourteen days after Sessions Court declared its verdict on a candidate who
commits any corrupt or illegal practice at an election, the Sessions Court Judge or the
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Registrar of the Sessions Court will certify the Court’s determination — (a) to the Election

Commission in the case of an election of a person to be a member of the Dewan Rakyat, a

Legislative Assembly, a Jocal authority under the jurisdiction of the Federal Government

or of any other election that the Election Commission may be authorised to conduct; or

(b) in the case of any other election, to the State Authority."

As has been discussed in the previous chapter, election offences in Malaysia can be
categorised into three types of offences, i.e., Electoral Offences, Corrupt Practices, and Iilegal
Practices. The provision of section 31 (1) shows that any practices or illegal practices committed
by a candidate may lead to annulment of his’her candidacy. Therefore, a court’s verdict that a
candidate has been convincingly proven of committing a corrupt or illegal practice will be
grounds for his/her disqualification by the Election Commission.

Several provisions in the Election Offences Act 1954 showed that beside criminal
sanction, another sanction would also apply. Section 3 (1)** states that any election candidate
proven guilty of committing offences as regulated in this section, in addition to being threatened

by imprisonment and fine, will also “.. be incapable of being registered or listed as an elector or

voting at any election or being elected at any election, and in case the candidate has already

gained a seat at the parliament, his seat will be vacated from the date of court’s decision.”’

(Underline added) This statement is re-iterated in section 4%’ and section 4 A.2®

Similar provisions are also found in section 7 to section 11 which provided sanctions for
corrupt practices category. In this regard, section 11 (2) states:

“...be incapable of being registered or listed as an elector or voting at any election or

being elected at any election, and in case the candidate has already gained a seat at the
parliament, his seat will be vacated from the date of court’s decision”

% This section stipulates electoral offences by any person.

¥ According to section 3 (2) of the Election Offences Act 1954, this provision also applies to 2 person proven of
committing offences in sub section 4 (1) of the Sedition Act 1948, which is an offence by reason of section 3 (1) (f)
of that Act,

7 This section stipulates electoral offences by election officer,

2 This section stipulates electoral offences of promoting feelings of ill-will or hostility.
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Lastly, illegal practices will also be met with annulment of a position. Section 27 (1) states that

election offenders:

“,..will become disenfranchised for a period of five years from the date of his/her
conviction by court’s decision, and in case at that date he/she has been elected a Member
of Parliament, bis/her appointment will be annulled.” (Underline added)

Therefore, it is obvious that Malaysian legal framework provides a broader consequence
for committing such offences, i.e., in addition to being penalised by criminal sanctions, election
law offenders will be disqualified from candidacy and his/her party’s gain in votes will be
annulled. This is very important since the law will be a stronger deterrent force for anyone trying
to commit election offences in any form.

In addition to that, for five years after a conviction, he/she will not be able to be
registered as voter and being elected at any election. Certainly, this is an important affirmation,
i.e., relating election offences to the direct sanction related to the losing of rights in the elections
(not merely a criminal sanction). It needs to be added that the cancellation of the election result is

not only based on a conviction of election offences, but also through election petition.

5.1.3 Implication of Conviction in Singapore

With regard to implication of conviction, Singapore’s Parliamentary Elections Act is
similar to that of the Malaysian Election Offences Act 1954. The difference is only in respect to
quantity of sanction to election offenders, while Singapore applies three to seven years of
disenfranchisement, Malaysia provides for five. Section 55 (1) of the Parliamentary Elections

Act states:
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“...will become disenfranchised for a period of seven years from the date of his/her
conviction by court’s decision, and in case at that date he/she has been elected a Member
of Parliament, his/her appointment will be annulled.” (Underline added)

For a corrupt practice, section 61 (2) of the Parliamentary Elections Act states:

“Anyone who is convicted of a corrupt practice will become disenfranchised for a period

of seven years from the date of his/her conviction by court’s decision, and in case at that

date he/she has been elected a Member of Parliament, his/her appointment will be
annulled.” (Underline added)
Illegal practice is also met with sanction of disenfranchisement, only with a shorter length of
period. Section 79 (1) of the Parliamentary Elections Act states:

“...will become disenfranchised for a period of three years from the date of his/her

conviction by court’s decision, and in case at that date he/she has been elected a Member

of Parliament, his/her appointment wilt be annulied.” (Underline added)

Section 89 of the Parliamentary Elections Act clearly places annulment of votes of a
candidate on the grounds of court’s sanctions for his/her election offence. Section 89 states that:
“Election of a candidate as 2a Member of Parliament will be cancelled on the grounds of court’s
conviction on corrupt or illegal practices.” This is similar to the Malaysian Election Offences Act
1954, especially section 31 (1).

Therefore, it is clear that legislatures had intended to make annulment of election results
as direct legal consequences to election offences, in addition to criminal sanctions. Moreover,
candidates who commit election offences, illegal, or corrupt practices will also face
disenfranchisement as a legal consequence hence creating an effective deterrence impact for
election offence offenders.

In Malaysia and Singapore, if the offender is proven puilty, the court will impose

criminal sanction to the defendant in accordance with the punishable criminal sanction. If the

offender has become a candidate for a member of parliament, another sanction will be added;
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removal of his/her candidacy. This has been confirmed in the Election Offences Act 1954 and in
section 89 of the Parliamentary Election Act, which states that: “The election of a candidate as a
Member is annulled by his conviction for any corrupt or illegal practice.” It is clear therefore,
that settlement of election offences through the criminal justice process would result in
imposition of criminal sanction as well as annulment of candidacy and any elected office gained

by the offenders.

5.1.4 Implication of Conviction in the Philippines

As regulated in Malaysia and Singapore, in the Philippines, any individuals convicted of
committing election offences will be disqualified from public office and will be disenfranchised.
The Omnibus Election Code of the Philippines section 264 states: “....In addition, the guilty party
will be sentenced to suffer disqualification from holding public office and deprived of the right
of suffrape.”

The law provided disqualification from public office, in addition to annuilment of any
elections results. Section 68 puts clearly that disqualification from holding office as a result of
election is a legal consequence for those who commit election offences. According to section 68:

“Any candidate who, in an action or protest in which he is a party is declared by final
decision of a competent court guilty of, or found by the Commission of having (a) given
money or other material consideration to influence, induce or corrupt the voters or public
officials performing electoral functions; (b) committed acts of terrorism to enhance his
candidacy; (c) spent in his election campaign an amount in excess of that allowed by this
Code; (d) solicited, received or made any contribution prohibited under sections 89, 95,
96, 97 and 104; or (e} violated any of sections 80, 83, 85, 86 and 261, paragraphs d, ¢, k,
v, and cc, subparagraph 6, will be disqualified from continuing as a candidate, or if he has
been elected, from holding the office. Any person who is a permanent resident of or an
immigrant to a foreign country will not be qualified to run for any elective office under
this Code, unless said person has waived his status as permanent resident or immigrant of
a foreign country in accordance with the residence requirement provided for in the
election laws.? (Underline added)

» Omnibus Election Code of the Philippines, section 68
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Unlike Indonesia’s election law, Malaysia and Singapore impose annulment of election
results on all corrupt practices and illegal practices. Meanwhile, the Philippines elaborate five
categories of election offences which lead to annulment of election results, as stipulated by
section 68 of the Omnibus Election Code of the Philippines. They are (1) bribery (giving money
or other material consideration to influence, induce or corrupt the voters or public officials
perférming electoral functions); (2) terrorism (terrorism to enhance candidacy); (3) excess in
election campaign (spent in his election campaign an amount in excess of that allowed by the
Code); (4) solicited, received or made any contribution prohibited under sections 89,%° 95, 96,*
97, and 104;* and (5) violated any of sections 80,” 83,% 85,77 86, and 261, paragraphs d,” e,

k," v,* and cc, subparagraph 6.°

R Omnibus Election Code of the Philippines, section 89. Transportation, food and drinks. It will be unlawful for any
candidate, political party, organisation, or any person to give or accept, free of charge, directly or indirectly,
transportation, food or drinks or things of value during the five hours before and afer a public meeting, on the day
preceding the election, and on the day of the election; or to give or contribute, directly or indirectly, money or things
of value for such purpose.
*! Prohibited contributions,
*2 Soliciting or receiving contributions from foreign sources.
% Prohibited the raising of funds.
* Prohibited donations by candidates, treasurers of parties, or their agents.
* Omnibus Election Cade of the Philippines, section 80. Election campaign or partisan political activity outside
campaign period.
% Omnibus Election Code of the Philippines, section 83. Removal, destruction, or defacement of lawful election
;)ropaganda prohibited.

7 Omnibus Election Code of the Philippines, section 85. Prohibited forms of election propaganda.
*® Omnibus Election Code of the Philippines, section 86. Regulation of election propaganda through mass media.
¥ Coercion of subordinates.
“ Threats, intinidation, terrorism, use of fraudulent device, or other forms of coercion.
! Unlawful electioneering,
%2 prohibition against release, disbursement or expenditure of public funds.
4 Any person who solicits votes or undertakes any propaganda, on the day of election, for or against any candidate
or any political party within the polling place or within a radius of thirty meters thereof,
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Moreover, section 68 of the Omnibus Election Code of the Philippines also states that the
candidate who is found guilty of committing five categories of election offences* will be

removed from candidacy or cancelled as an elected candidate.

Election Offences criminal sanction

(five categories) disqualification as candidate/ elected candidate

Section 264 of the Omnibus Election Code of the Philippines stipulates that anyone who
is found guilty of any election offence under this Code will be punished with imprisonment of
not less than one year but not more than six years. In addition, the guilty party will be sentenced
to suffer disqualification from holding public office and deprivation of suffrage, as stipulated by
section 68. The words “anyone who commits election offence under this code” should be

interpreted that the offender of these offences can be anyone, not only a candidate.

5.1.5 Comparison and Patterns on Implications of Election Offences

Pursuant to the election laws in Indonesia, Malaysia, Singapore, and the Philippines, two
ways in which election offences could lead to annulment and removal from candidacy or from
elected public office are as follows: (1) court’s decision on proven election offence will result in
criminal sanction, annulment of votes, removal from candidacy or elected public office, for the
offender; (2) court’s decision on proven election offence will result in criminal sanction and
removal from candidacy but number votes gained in the election will not be annulled and instead

be transferred to another candidate from the same party. This is especially so in election system

“ Five categories : (1) bribery [giving money or other material consideration to influence, induce or corrupt the
voters or public officials performing electoral functions}); (2) terrorism [terrorism to enhance his candidacy]; (3)
excess in election campaign [spent in his election campaign an amount in excess of that allowed by this Code]; (4)
solicited, received or made any contribution prohibited under sections 89, 95, 96, 97 and 104; and {5) violated any of
sections 80, 83, 85, 86 and 261, sub-sections d, e, k, v, and cc, sub sub-section 6.

169

Settlement of election..., Topo Santoso, FH Ul, 2009.




with multiple candidates for every constituency. Table 5.1 shows which path is taken in each

country.
Table 5.1
Election Offences and Cancellation / Disqualification
Country Notes
Criminal sanction | Malaysia, Singapore, { In pre-proclamation controversy, election
and annulment of | The Philippines commission may order the partial or total
election results suspension of the proclamation of any
candidate-elect or annul partially or totally any
proclamation (Philippines)
Criminal sanction | Indonesia In Indonesia, removal from candidacy solely for
and removal from bribery offences
candidacy The Philippines In the Philippines, removal from candidacy for
five category of offences

Absence of provision that legalises annuiment of election results in case of other serious
offences other than bribery is indeed a serious loop hole in Indonesian election legal framework.
Several categories of offences could significantly influence the acquisition of votes and seats.
Nevertheless; the law does not provided them with annulment of election results, as stipulated in
section 140 (1), (2), (3) and (4) of Law No. 12 of 2003. In other words, if such election offences
oceur, the offender will receive penal sanction, but the election result will remain.

Under the Indonesian legal system, the election result can only be annulled through
petition from petitioners to the Constitutional Court, If the process is conducted through criminal
proceeding, the court’s settlement will only result in criminal sanction to the offender, but it does
not affect the election result.

Moreover, election offences cannot become grounds for submitting election petition to

the Constitutional Court. * The only ground for election dispute is miscalculation by election

%5 This issue will be discussed in chapter six.
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commission. It i1s submitted, since there is no elaboration on what miscalculation includes, it
should be interpreted broadly, which would include mistake by coincidence, negligence or
deliberateness.

Different from the provisions in Indonesia, Malaysian law provides direct implication for
election offences in the form of annulment of election result. Such provision can be seen in the
Election Offences Act 1954 section 31 (1) and (2). This law gives two grounds to contest or
challenge the election result: conviction in criminal court’® and election petition.*’ Malaysian
Election Offences Act 1954 Part VII provides that all types of corrupt or illegal practices, either
committed by the candidate or with the candidate’s consent, or by any agent of the candidate,
may become grounds for submission of election petition.*®

In terms of relation between election offences and cancellation of election result,
Singapore’s legal framework and Malaysia’s are in agreement. Furthermore, the Philippines
legal framework provides that there are two grounds on which annulment of election results can
be done: judicial proceedings of election offences and application of provisions on contested
election returns, pre-proclamation confroversy, and election contests. Table 5.2 provides

comparison of legal consequences in four countries.

Table 5.2
Legal Consequences of Election Offences
Country Criminal Disenfranchisement | Annulment of Election
Sanction Results
Indonesia Yes None Yes
Imprisonment, Only for bribery
Fine
Malaysia Yes Yes Yes
Imprisonment, 5 years since being | For all election offences

 Election Offences Act 1954, Part VI section 31
47 Election Qffences Act 1954, Part VI section 32
% This issue will be discussed in chapter six,
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Fine proven

Singapore Yes Yes Yes
Imprisonment, 7 years or 3 years | For all election offences
Fine since being proven

The Yes Yes Yes, for:

Philippines | Imprisonment, 1) bribery; 2) terrorism to gain
Fine | votes; 3) excess im election

campaign; 4) solicited, received
or made any contribution that is
prohibited; and 5) violated any
of sections 80, 83, 85, 86 and
261, paragraphs d, e, k, v, and
cc, subparagraph 6.

The international standards also regards as important whether each country has a legal
framework that incorporate rules regarding the impact of irregularities towards the election
result. Based on the above-mentioned description, it can be concluded that the legal framework
on elections of these four countries have established rules regarding the impact of irregularities
towards the election result. However, there are two issues. First, whether a conviction of
irregularities or election offences will annul election result or not and second is whether a
conviction of irregularities or election offence will disqualify a candidate involved in the offence
or not.

On the first issne, Malaysia, Singapore and the Philippines have unanimous rules that
conviction on election offences committed by a candidate or his/her agent will lead to annulment
of the election resuit. On the other hand, Indonesia has no similar rules on this issue. If a
candidate convicted for having involved in certain irregularities or election offences, he/she will
only get penal punishment. Even if the candidate has committed offences other than bribery,
he/she still can run for the election process. It is submitted that the rules applied in Malaysia,

Singapore and the Philippines in this particular issue is more in line with international standards
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which maintain that legal framework should address the impact of irregularities toward outcome
of elections.

On the second issue, Malaysia, Singapore and the Philippines have shared common rules
that conviction of irregularities or election offences will disqualify a candidate involved in the
offence. The Indonesian legal framework, for certain level, has also regulated that irregularities
or election offences will disqualify a candidate if the candidate is involved in one offence. The
difference is that for Malaysia and Singapore, conviction of all election offences will result in
annulment of election outcome. While in the Philippines, selected offences (such as bribery and
terrorism to gain votes) are regarded as ground for annulment. In contrast to that, Indonesia
provided only one offence of which conviction will bring about disqualification of a candidacy,
that 1s, for the offence of bribery. This causes the law to be ineffective to prevent election
offences. During the 2004 General Elections at least 1022 cases were settled in courts all over
Indonesia.* ‘

It can be proposed that Indonesia should follow Singapore, Malaysia, and the Philippines
in establishing provision concerning removal of candidacy and annulment of election results, as
well as removal from elected public office as legal consequences for election offences.
Furthermore, offenders should also be revoked of his/her right to vote or to be elected for a
certain period (for example five months). These additional implications are expected to create a

deterrent effect for those who have intention to commit election offences.

* See Report of General Election Supervisory Committee (2004).
173

Settlement of election..., Topo Santoso, FH Ul, 2009.




5.2 Procedural Aspects
This sub-chapter discusses three issues, namely role of electoral management bodies and
criminal justice system, burden and standard of proof, and streamlining process of election

offence case.

5.2.1 Electoral Management Bodies and Criminal Justice System (CJS)

Two pre-requisites for a free and fair election are an independent judiciary, which is
crucial to settle electoral disputes, and an honest, competent and non-partisan administration to
run elections.”® In this sub-sub chapter, the roles of electoral management bodies and the court
in the settlement of election offences will be described. Before doing so, we must discuss the

kind of electoral management bodies existing in each country.

5.2.1.1 Role of Electoral Management Bodies and CJS in Indonesia

The settlement of election offences in criminal justice system started with police
investigation, followed by district attorney’s prosecution and the court’s decision. Reports on
election offences are collected and forwarded to the police by the General Election Supervisory
Committee (Panwasiu). The court’s settlement procedure of election offences refers to the
Indonesian Criminal Procedure Code (KUHAP), with minor exceptions, as stipulated in Law

Number 12 of 2003.

% Other pre-requisites would be that there must be a developed party system which would be able to offer
alternatives to the electorate and that the politician must be able to accept and be bound by the “rules of the game™.
Abdul Aziz Bari, Malaysian Constitution a Critical Introduction, (Kuala Lumpur: The Other Press, 2003) at 218,
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Two most important institutions in Indonesia that perform oversight roles on elections are
the General Election Commission (Komisi Pemilihan Umum/KPU)"' and the General Election
Supervisory Committee (Panitia Pengawas Pemilihan Umum/Panwaslu). Both of them are
independent institutions and abide by Law No. 12 of 2003. It is important to analyse the tasks and
authorities of both institutions in the laws and regulations.>

The Constitution only states very briefly that election is held by a General Election
Commission, an institution that should be pationwide, permanent and independent. Further
provisions regarding elections are stipulated in the law.> Two laws which elaborate the tasks and
authorities of KPU (as well as Panwaslu) are Law Number 12 of 2003 regarding elections for the
members of DPR, DPD, and DPRD and Law Number 23 of 2003 regarding Presidential Election.
However, the recently enacted Law No. 22 of 2007 holds utmost legal authority to define the
tasks and power of these two institutions.

The tasks and power of KPU in regard to election of members of DPR, DPD, and DPRD
are: (a) planning the conduct of elections; (b) determining the organisation and procedure at all
stages of implementation; (c) coordinating, holding and controlling the conduct of elections at all

levels; (d) determining election participants; (¢) determining the constituencies, the number of

3 The General Election Commission in the 2004 General Elections was different from KPU in the 1999 General
Elections, and also different from the General Election Institution (Lembaga Pemilihan Umum/LPU) in the 1997 and
earlier elections. In 2004 KPU consisted of 11 members who were entirely from independent community and did not
come from the political parties. KPU 1999 consisted of the representatives of all political parties participating in the
elections plus five government representatives. Meanwhile, LPU was an institution under the Ministry of Home
Affairs (MoHA) whose membership much more represented the government elements. The period of duty of the
members of KPU is five years. According to Law No. 10 of 2008, KPU only consists of seven commissioners.,

2 The General Election Supervisory Committee (Panwaslu) who worked in the 2004 General Elections, had
different accountability, structure of members, and process of formation, compared to the 1999 General Elections
and the 1997 General Elections and earlier elections. The General Election Supervisory Committee (central) consists
of nine members who are formed and accountable to KPU. According to Law No. 22 of 2007, for the next election,
supervision will be implemented by a permanent institution, namely General Election Supervisory Board (Bawaslu),
selected by Parliament (instead of KPU). This institution has seven members at the national level. The selection,
mandate, position, and role are provided in Law No. 22 of 2007.

* The 1945 Constitution Article 22E (5). This provision is the result of the third amendment.

% The 1945 Constitution Article 22E (6). This provision is the result of the third amendment.

175

Settlement of election..., Topo Santoso, FH Ul, 2009.




seats and the candidates for the members of DPR,” DPD, Provincial DPRD, and
Regency/Municipality DPRD; (f) determining the time, date, procedure of conducting campaign,
and voting; (g) determining the election result and announce the elected candidates; (h)
evaluating and report election implementation; and performing any other tasks and power as
stipulated in the law.™

Elaboration of KPU’s tasks in an election shows that the institution has no role in the
settlement of election offences or the supervision of elections. It is devoted solely to preparation
and execution of elections. Apparently, this role is a mandate of the General Election
Supervisory Committee (Panwaslu). The law stated that to oversee the conduct of elections,
KPU should establish Panwaslu,”” the tasks of which are: 1) to supervise the conduet of elections
at all stages; 2) to receive report of violation of election’s laws and regulations; 3) to seftle
disputes in the conduct of elections; and 4) to forward the findings and reports which cannot be
settled to the authorised institutions, which may be either a different institution of the same level
ot to higher institution.>®

Before forwarding the report, Panwasiu must review such report. In case criminal
elements are found in any of the reports it must be forwarded to the police investigator.™
Similarly findings that contain criminal elements must be forwarded to the investigator.®
Therefore, it can be concluded that the election oversight role is vested in the Panwaslu, which

covers certain duties: obtaining any findings, receiving report, and forwarding findings and

% According to new legislation, Law No. 10 of 2008, KPU does not have authority to determine constituency and
number of seats of DPR. See the relevant description in chapter three,

% Law Number 12 of 2003, section 25. See also Law No. 22 of 2007 section 8 for tasks and authorities of Election
Commission and section 74 for tasks and authorities of General Election Supervisory Board. These two sections
elaborate in more detail when compared to Law No. 12 of 2003.

57 Law Number 12 of 2003, section 17 (11).

%8 Law Number 12 of 2003, section 122 (1).

53 1 aw Number 12 of 2003, section 128 (5).

® Law Number 12 of 2003, section 130.
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report which have criminal elements to the investigator. Indeed, Panwaslu does not have a role
in investigating or conducting preliminary investigation. Recognizing the fact that Panwaslu has
to review report and request additional information from the reporter,® in reality, Parnwaslu has
sorted out the findings and report accurately before being forwarded to investigator. Therefore,
the investigator will have the cases “ready” to be investigated. We can also conclude that KPU as
the main organizer of the conduct of elections does not have any role in the settlement of election

offences.

Figure 5.1
Relation between KPU — Panwaslu®*

Co

Panwaslu
(national)

Panwaslu
Provincial level

Panwaslu municipality/ regency level

1 Lo Number 12 of 2003, section 128 (3).
2 Panitia Pengawas Pemilu (General Election Supervisory Committee), Buku Saku Pedoman Operasional
Pengawas Pemilu 2004 (Handbook on 2004 General Election Supervisory Committee), (2003) at 9,
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Fignre 5.2

Work Division in Panwasiu

Panwaslu
Province Panwaslu
municipality/regency Panwaslu

Supervisory Receive and Dispute
or oversight follow up settlement
complaint/
report

Relations between the duties in election oversight and the institutions which handle

election cases can be viewed in the following table.

Table 5.3
Type of Cases and Institutions in Indonesia
No Matters Institution
1 | Election offences District Court, High Court

2 | Disputes in the conduct of elections | General Election Supervisory Committee
(excluding dispute over election result)

3 | Disputes over the elections result Constitutional Court

The settlement of election offences in the criminal process had two precedents already:

2004 General Elections, which was based on Law Number 12 of 2003 and 1999 elections period,

€ Panitia Pengawas Pemilu, id at 13.
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which was based on Law Number 3 of 1999.% In both these two elections, Panwaslu, the police,

the district attorney and the court hold certain aspects of supervising the conduct of elections.

Table 5.4

Role of Institutions in the Settlement of Election Offences

Institution Task/Authority related to the Regulations
election offences report
General Election | Receive report from the reporter, | Law Number 12 of 2003
Supervisory review the report and forward the | sections 122 (1) and 128
Committee report to investigator (the Police)
Police Department | Review and investigate reports of | Law Number 12 of 2003,
election offences forwarded by the | section 131 and Law Number 8
General Election Committee and | of 7981 (KUHAP)
submit to public attormey
District Attorney | Prosecute election offences to the | Law Number 12 of 2003,
District Court based on police | section 131; Law Number 8 of
investigation 1981 and the Public Attorney
Law
District Court Try the offender in the election | Law Number 8 of 1981; The
offences cases submitted by the { Judiciary Authority Law; The
public prosecutor General Court Law

Panwasiy® is a special electoral organ in Indonesia. In the settlement of criminal cases,
this institution actually does not have any authority as a law enforcement agency, as it cannot

investigate or prosecute election offences. This institution only functions to receive reports’ and

® It is important to note that the period of 1971-1997 elections is not to be discussed in this thesis since the New
Order’s elections were indeed held in a less democratic political manner, therefore, the supervision and enforcement
of the law was not carried out in an objective manner, since they are in favour of the ruling party.

8 The General Election Supervisory Comrmittee (Pamwasly) has existed since the 1982 General Elections as the
government response toward public criticism which consider the elections unfair, but since the 1982 General
Elections up to the 1997 General Elections, its membership is considered to side the government party since its
composition was consisted of bureaucrats elements as well as law enforcer elements (which at that time are the
government authority apparatus), Meanwhile, the existence of the representatives of the political parties (at that time
was PPP and PDI} was merely a supplement to make it appeared to be more neutral,

® The report comes from the citizen having the right to vote, the election observers, and the election participants.
Loaw Number 12 of 2003 section 127 (2).
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determine whether they contained criminal element, which should be forwarded to the police
investigator.67

Unlike any other offence settlement, only Panwaslu is mandated by the Law No. 12 of
2003 to accept reports of election violations and to forward them to the police. However, Law
Number 3 of 1999 and Law Number 12 of 2003 have no explanation of a scenario in which the
Police directly received reports of election offences.®® In practice, the police usually recommend
the reporter to go to Panwaslu, since election offences are considered as a lex specialis of
general offences. Otherwise, the police should notify Panwaslu that the police are handling a
case they found directly. In the 2004 General Elections, Panwaslu clarified reports (especially to
the reporting party), but couid not investigate them.* Upon receiving such reports from the
Committee, the police would investigate them.

Even though Panwasiu cannot settle election offences, or even to investigate and
prosecute election offences, it does not mean thét its role is insignificant in the settlement of
election offences. According to the legal framework on elections, Parwaslu is at “the front gate”
for the acceptance of reports from election participants, observers and adult citizens.

Panwaslu will pass on sorted reports to the police. It is the task and authority of the
police to investigate them.” In the settlement of election offences, actually the task of the Police
Department was greatly assisted since the cases which they received were aiready sorted by the
Panwaslu. This committee only delivered cases, if they already had a “reasonable basis” or
initial pieces of evidence of the occumrence of offences. Meanwhile, reports containing

misunderstanding, misinformation, and misassumption were completed at the level of Panwasiu.

57 See also section 74 (a) Law Number 22 of 2007.

“ In KUHAP, the Police can accept report of offences directly from the public.

% In the 1999 General Elections, such stipulation did not exist.

™ This is in agreement with provisions in Law Number 8 of 1981. According to section 131 (1) of Law Number 12 of
2003 it applies to investigation of offences in the Law No.12 of 2003.
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With regard to the settlement of election offences in the criminal process during the 2004
General Elections, Panwasiu has recorded that there were 1,022 election offence cases that were
already decided by criminal courts ail over Indonesia. It is such an incredible figure, compared to
that of the 1999 General Elections where only five election offences cases were decided by the
criminal courts.”’

Nevertheless, from Pamnwasiu point of view, the effectiveness of handling election
offences reports need to be strengthened. During the 2004 legislative elections, Panwaslu
received 3,153 election offences reports (and findings). As many as 2,413 cases were then
delivered to police investigators. Out of them, police only forward 1,253 cases to the public
attorney. The effectiveness percentage of the handling of all reports by Panwaslu is 76.53

' percent.?2 The problems that hampered effectiveness are, among others, insufficient number of
Panwaslu members and very limited authority of the institution in terms of inquiring of
witnesses and evidence gathering.

The settlement of election offences in Indonesia is under the Law No.12 of 2003 ™ and
the Criminal Procedural Code.”™ Tn Law No, 12 of 2003, the settlement of election offences is
preceded by acceptance of reports of election law violations from the public by Panwaslu. Such
reports’ should contain the name and address of the reporter, time and place of violation, names

and address of the violator, names and address of the witnesses as well as the chronology of such

7! Panitia Pengawas Pemilihan Umum (General Election Supervisory Committee), op.cit., 413.

7 1d at 413-414.

? In the Parliamentary Elections, it is stipulated in Law Number 12 of 2003.

™ Section 131 sub section (1) of Law Number 12 of 2003 states that: ”Any provisions regarding investigation and
the prosecution over offences stipulated in this law apply to Law Number 8 of 1981 regarding Criminal Procedural
Law, except otherwise stipulated in this law.*

* The report being submitted is election violation report/ complaint. In the context of criminal law, a report is a
notification delivered by anyore (who due to his right or obligation based on the Law) to the authorised official that
an offence is committed or being committed or assumed to be committed. Section 1 (24) of Law Number 8 of 1981,
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incident.”® This report may come from members of the community who have the right to vote,
from election observers, and from election participants.ﬂ

The reports should be delivered at least seven days after the violation occurred.” Upon
receiving report, Pamwaslu should conduct a review.” Administrative violation must be
forwarded to the General Election Commission,go while an election offence must be forwarded to
a police investigator.®! Meanwhile, an election dispute (outside dispute of election result) must
be settled by Panwasiu.?

The data elaborated above showed that the number of settlements of election offences
during 1999 General Elections at the Police level was quiet significant. Out of 236 files accepted
from Panwaslu, there were only five cases which were followed up in the courts. As many as
216 reports never made their way to trial albeit were investigated by the police. It means that
settlement of reports (submitted by Panwaslu) at the Police level was 91.53 percent. Such a large
number of cases were considered as having insufficient evidence to be presented in court. The
Police settled such reports by using their discretion to terminate investigation.

At the 2004 General Elections, the sitnation was little bit different. From 2,413 election
offence reports submitted by Panwaslu to the police, 1,253 among others were submitted to
public prosecutor. This means as a whole the effectiveness to handle election offences by the

police was equal to 51.93 percent. From 1,253 cases, which were submitted to public prosecutor

 Law Number 12 of 2003, section 127 (3).

7 Law Number 12 of 2003, section 127 (2). The party which delivers the report in this case is different from
offences in general. The participants in the elections for the members of DPR and DPRD are political parties, while
the participants in the elections for the members of DPD are independent candidates.

78 Law Number 12 of 2003, section 127 (4).

™ Based on Law No. 12 of 2003 (especially in Chapter XIV), violations can be classified into three categories, i.e.:
(1) administrative violation; (2} election offences; and (3) election disputes.

® Law Number 12 of 2003, sections 122 (1) and 130.

8! Law Number 12 of 2003, sections 130 and section 128 (5).

82 Law Number 12 of 2003, sections 122 (1), 128 (4) and 129. The election disputes here are different from disputes
which become the jurisdiction of the Constitutional Court (dispute of elections result),
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only 1,065 were tried by the courts, so that effectiveness of handling election case by the public
prosecutor was equal to 84.1percent. In most cases, the defendants were found guilty by the
judges.33

There are several reasons why settlement of election offences, either by Panwasiu ,
police, or public prosecutor has not been effective. First, coordination between Panwaslu and the
police has not yet been conducted smoothly. Secondly, there were insufficient evidence to prove
a case. There are many reasons for lack of evidence. It may be because the main perpetrators
disappear within 30 days. Third, different institutions hold different perceptions concerning one
or more elements of a particular offence, for instance perception about bribery or about
campaign beyond the campaign period. Fourth, the application of discretionary power not to
follow up certain cases for some reasons, e.g, possibility of judicial process will bring about
social chaos, removal of an offender from candidacy by Election Commission which rendered

prosecution futile.**

5.2.1.2 Role of Electoral Management Bodies and CJS in Malaysia

In Malaysia, the Malaysian Election Commission (Suruhanjaya Pilihanraya) is the sole
electoral management body in the country. Unlike Indonesia that only recently established
election commission,®® Malaysia recognised an election commission in the Constitution much
earlier. The Federal Constitution Part VIIf has provided nine provisions (Articles 113-120),

including: (1) the appointment of an election commission, 2} principles governing delimitation of

z Panitia Pengawas Pemilihan Umum (General Election Supervisory Commities), loc.cit.
Tbid.
% Through the third Amendment to the Constitution, November 2001.
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constituencies, (3) registration of voters and so on.*® In the Federal Constitution, the Malaysian
Election Commission is more explicitly elaborated when compared the Indonesian Election
Commission. Article 113, for example, states that:
“There will be an Election Commission, to be constituted in accordance with Article 114,
which, subject to the provisions of federal law, will conduct elections to the House of
Representatives and the Legislative Assemblies of the States and prepare and revise
electoral rolls for such elections.”
Even though the Federal Constitution of Malaysia does not use the term independent, the

Election Commission should be an independent body with the freedom to discharge its

constitutional functions or power without fear or favour on any party, particularly the ruling

87

party.

The constitution mandates the Election Commission, inter alia, to conduct elections and
generate rules for the purpose of its functions. The rules will have effect subject to the provisions
of federal law. According to the Elections Act 1958, the Election Commission may, with the
approval of the Yang diPertuan Agong make regulations for the registration of electors and for
all matters incidental thereto and also make regulations for the conduct of elections to the House
of Representative and the Legislative Assemblies, and for all matters incidental thereto.®®

The Election Commission is very important for it is part of the machinery that ensures the
conduct of free and fair elections. The authority to organise elections rests on this Commission.

The Federal Constitution has laid down two duties for the Election Commission namely (i) to

% The Federal Constitution, in Article 120, also provides the manner direct elections to the Senate are to be
conducted.

% Regarding this matter, Rachagan points out that: “as important as the foregoing provisions in securing the
independence of the Election Commission are the provisions relating to the appointment of the Election Commission
itself. These provide that the Election Commission ‘will be appointed by the Yamg diPertuan Agong after
consultation with the Conference of Rulers’ and that, in appointing members of the Election Commission, the Yang
diPertuan Agong will have regard to the importance of securing an Election Commission which enjoys public
confidence.” See Rachagan, Sothi, Law and the Electoral Process in Malaysie, (Kuala Lumpur: University of
Malaya Press, 1993) at 28-29.

® Rachagan, id at 37-38.
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conduct elections for both parliament and state legislative assemblies and (ii) to prepare and
revise electoral rolls for those elections.

For particular violation that occurred during a campaign period, there is a special
institution granted with an authority to settle such violation, namely Enforcement Team of
Election Campaign or Pasukan Penguat Kuasa Kempen Pilihan Raya (PP-KPR). Figure 5.3

shows the position of the team in the Election Commission. ¥

Figure 5.3
PP-KPR Structure in SPR”®

' SURUHANJAYA PILTHAN RAYA MALAYSIA

S- {SPR)

SETIAUSAHASPR

(FF)

Note ;

- Suruhanjaya Pilihan Raya Malaysia (Malaysian Election Cormmission)
- Setiausaha SPR (Election Commission Secretary)

® hitp://www.spr.gov.my/PP-KPR htm
% Source : http//www.spr.gov.my/PP-KPR.htm

185

Settlement of election..., Topo Santoso, FH Ul, 2009.




- Pegawai Pilihan Raya Negeri (State Election Officials)
- PP-KPR/ Pegawai Penguat Kuasa Kempen Pilihanraya (Enforcement Team of
Election Campaign)

The membership of each PP-KPR consists of Enforcement Officers (Pegawai Penguat
Kuasa) who are Election Commission Officials (Pegawai Suruhanjaya Pilihan Raya) occupying
the position as chairman of the respective PP-KPR, Malaysian Police representative [wakil Polis
DiRaja Malaysia PDRM)], Local Authority representative [wakil Pihak Berkuasa Tempatan
(PBT)], and the representatives of political parties appointed in writing by the candidate or
his/her election agc;-.nt.';'l

The functions of Enforcement Officials (pasukan penguat kuasa) are: (1) to conduct
supervision and observation over the campaign activities to ensure that the campaign is
conducted in accordance with the law; (2) to clear the area, which is under its supervising
authority from campaign equipments, which are not in accordance with the law. Such campaign
equipments may be in the form of posters, banners, flags, etc; (3) to stop speech or oration
relating to the election campaign which is not in accordance with or contrary to the Election
Offences Act; (4) to ensure that election campaign activities are conducted in accordance to the
provisions of the Election Offences Act.”®

The procedures that must be observed by PP-KPR in performing its duties are:®® (1)
work in one group when conducting continuous supervision in the election (pilihan raya) area,
which is under its authority. The schedule to conduct supervision is determined by the Chairman
of PP-KPR; (2) make notes in the PP-KPR Minutes of Observation and Enforcement ("Borang

Pemantauan dan Penguatkuasaan PP-KPR") regarding the mistakes or violations of political

°! Ibid.
%2 Section 27 E of Election Offences Act 1954.
" hitp://www.spr.gov.my/PP-KPR htm
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parties during campaigning period; (3) record speech or take picture as evidence if necessary; (4)
chairman of PP-KPR must coordinate with all of the members before conducting an action in
order to reach an agreement regarding the action to be taken; (5) PP-KPR will perform the
mutually agreed action; (6) if there are any violation cases and PP-KPR cannot decide them by
itself then PP-KPR may request assistance and advice from Managing Official (Pegawai
Pengurus) and State Election Official (Pegawai Pilihan Raya Negeri);, (7) make notes regarding
the decisions taken; {8) if necessary, the Chairman of PP-KPR may prepare report to the police
to follow up on occurring violations; (9) chairman of PP-KPR must continue coordinating with
the police in all election areas with the purpose of assisting the performance of PP-KPR’s duties,
for example, to follow up the violation committed during campaigning period.

Based on the above description, Malaysia Election Commission’s role in the settlement
of offences is in receiving or sorting out report and forwarding it to the investigator. This role is
performed by one special component in SPR, namely PP-KPR. Its role is to supervise election
campaign, and the team could make report to the police to follow up on the violation. The Chief
of PP-KPR must coordinate with the police in order to assist the role of PP-KPR to follow up the
report.

This is very similar to Panwaslu in Indonesia. There are some differences, however, in
terms of status and position. Panwaslu is legally formed by the Election Commission but
separated from the commission;>* PP-KPR is part of Election Commission. Moreover, Panwasiu
performs oversight on all stages of election, while PP-KPR supervised campaign period.
Furthermore, during campaign period Panwaslu is merely authorised to supervise and send

report either to Election Commission or the police, while PP-KPR could clear the area from

% In 2 new legislation, Law No. 10 af 2008, Panwaslu became a permanent and independent body outside the
Electionr Commission, selected by parliament.
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campaign equipments which are not in accordance with the law and even stop speech or oration
which is not in accordance with or contrary to law.

Another difference is related to the composition of Panwaslu and PP-KPR. While PP-
KPR comprises of government staff and political parties, representatives of police and staff of
Election Commission, Panwaslu does not have government and political party elements. In spite
of these differences, both of them could not investigate or even prosecute election offences.

With regard to election judge, unlike Indonesian Constitution, the Federal Constitution of
Malaysia clearly state that there should be an Election Judge in Malaysia who has authority to
settle election petitions. It is obvious that this Election Court does not handle offences based on
criminal proceeding; instead it handies them as a civil case. The criminal proceeding to settle
election offences is conducted by the Sessions Court. If we divide the matters in elections along

the lines of institutions handiing or settling them, it can be viewed in the following tabie.

Table 5.5
Type of Cases and Instifutions in Malaysia
No. Matters Institutions
1 Election offences Sessions Court
2 Disputes over the Election Result Election Judge in the High Court

The settlement of election offences is the same as the settlement for other offences in
which the police conduct an investigation® and the public prosecutor conducts the prosecution.

The prosecution authority is not granted to the electoral management body. As for bribery, the

% In the 10™ General Elections, the Inspector General of Police (Ketua Polis Negara) stated that his department
conducted investigation related to 17 bribery cases of giving money and material consideration to influence voters in
the elections to the Anti-Corruption Agency (Badan Pencegah Rasuah/BPR).
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Anti-Corruption Agency (Badan Pencegah Rasuah/BPR) has a role.”® The BPR is granted with
authority to strengthen the law, among others, through the Election Offences ActY” The court
which settles election offences is the Sessions Court, instead of the Election Court or the Election
Judge.

The Anti-Corruption Agency {(Badan Pencegah Rasuah/BPR) performs an important task
to supervise the election campaign. The BPR will investigate every report with elements of
bribery, corruption and abuse of authority during the campaign period. BPR’s concera is on two
main activities of bribery, i.e., giving bribe to the voters in order to vote for a certain candidate
and giving bribe to the candidates from the opposing political parties in order to withdraw from
the elections. Compared to the Indonesian legal framework, Indonesia’s Corruption Eradication
Commission (KPK) does not have such role in an election process. The KPK will investigate and
prosecute only if the conduct is violating the Anti-Corruption Law (Law No. 31 of 1999 and Law
No 20 of 2001).%

In Malaysia, the Jaw affirms that a court can try election offences in criminal proceeding.
Section 11 (1) of the Election Offences Acts 1954, for example, states that every person who
commits corrupt practice will be tried by the Sessions Court. This Act also mentioned that

several actions are categorised as scizable offences” within the meaning of the Criminal

% Wan Nik Wan Yussof, Demokrasi Rakpat Terengganu Menolak Parti Islam, (Kelantan Darulnaim: Political
Analysis and Strategic Development, 2004) at 69.

¥ Kamaruddin M. Said, Belajar dari Sistem Pemberantasan Korupsi di Malaysia” [Learn from Anti Corruption
System in Malaysia], in Korupsi Musuh Bersama [Corruption the Common Enemy], (Eds) Musni Umar dan Syukri
Ilyas, (Jakarta: Lembaga Pencegah Korupsi, 2004) at 51.

* The controversial cases in the 2004 General Elections handled by the KPK were corruption comraitted by some
Election Commissioners (including its chairperson) who violated Law onr Anti-Corruption related to election
Egrocurement.

Actions categorised as seizable offences herein are (a) commits the offence of personation, or aids, abets, counsels
or procure the commission of the offence of personation; and (b) commits the offence of treating, undue influence or
bribery. Section 11 sub section (1) (a) and (b). Seizable offences according to criminal procedure code means an
offence for which a police officer may ordinarily arrest without a warrant.”
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Procedure Code!™® Criminal Offences in Malaysia are not classified as felonies or
misdemeanors. The crimes are distinguished between seizable offences and non-seizable
offences.

The Sessions Court is the highest within the rank of subordinate courts in Malaysia. Its
criminal jurisdiction extends to all offences other than offences punishable with death under
sections 63-64 of the Subordinate Courts Act 1948.'% Therefore, election offences are clearly
part of criminal jurisdiction of the Sessions Court. Meanwhile, the institution settling election
offences as the ground of election petitions is the Election Judge or the Election Court.

In the settlement through criminal court, the institutions having the role, as in other
offences, are the Police and the Public Prosecutor, and cerfainly the court. There are several
election offences which are settled through the criminal court since the 1955 Elections. As has
been described, the Malaysian Criminal Procedural Code affirms that all offences under the
Penal Code will be investigated and tried according to the provisions of the Criminal Procedure
Code; and all offences under any other law will be investigated and tried according to the same
p»rovisic:ons.102

In Malaysian election legal framework, it is stipulated that criminal proceeding to settle
election offences refers to the Criminal Procedure Code or the settlement through Malaysian
criminal justice system based on the prevailing criminal procedural law. This can be viewed in
section 6 (2) in its relevance to “electoral offences” which states that, “Every offence under this

part will be a seizable offence within the meaning of the Criminal Procedure Code.”'™

19 section 11 (1) Election Offences Act 1954.

1% Nuraisyah Chua Abdullah, op.cit.,25.

2 The Criminal Procedure Code (Act 593), section 3.

W2 Malaysia, Election Offences Act 1954, part 1, sectior 6 (2).
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Meanwhile, in its relevance to the “corrupt practices”, it is stated “...Offences under
Paragraphs (a) and (b) will be a seizable offence within the meaning of the Criminal Procedure
Code.”'™ Moreover, Malaysian criminal procedure law states that: “All offences under the Penal
Code will be inquired into and tried according to the provisions of the Criminal Procedure Code;
and all offences under any other law will be inquired into and tried according to the same
provisions.”’ 05

Unlike Indonesian election legal framework which stipulates specific rules for election
offences in reporting offences, investigation, prosecution and examination in courts (which is
different from the settlement of other offences), the Election Offences Act 1954 does not
recognise such exclusionary provisions. The process of election offences as a criminal case refers
to general settlement process of offences as stipulated in the Criminal Procedure Code.

To sum up, Malaysia recognises no difference between settlement of election offences
and settlement of other criminal offences. The investigation is conducted by the Police and
Prosecution is conducted by the Public Prosecutor, instead of Electoral Management Body. For
bribery cases, the Anti-Corruption Agency (Badan Pencegah Rasuah/BPR) also has a role.'%
The BPR is given an authority to strengthen the law, among others, through the Election
Offences Act.'”

The court seftling election offences is the Sessions Court, instead of the Election Court or

the Election Judge. At the end of such process, if the offence is proven, the court will impose

criminal sanction on the defendant in accordance with punishable criminal sanction. If a

4 Malaysia, Election Offences Act 1954, Part 111, section 11 (1).

195 Criminal Procedure Code (Act 593), section 3.

"% The Anti Corruption Agency (Badan Pencegah Rasuan/BPR) is given an important task to supervise the
¢lections campaign. BPR will investigate every report which contains elements of bribery, corruption and abuse of
authority during campaign period. The supervision of BPR rests on two main activities of elections bribery, ie.,
giving bribe to the voters to vote a certain candidate and giving bribe to a candidate from the opposing political

arty in order to withdraw from the election. Wan Nik Wan Yussof, op.cit,, 69,

W7 K amaruddin M. Said, loc.cit.
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successful candidate for parliament is proven to be guilty based on such criminal process, the
relevant elected representative will be removed from his seat. This is affirmed in the Election
Offences Act 1954, especially in section 31 (1): “The election of a candidate at any election is
avoided by his conviction for any corrupt or illegal practice at such election.” Section 31 (2)
provides the rule regarding the process after the judge declare that an offence is proven, i.e.:

“Within fourteen days of the conviction by a Sessions Court of a candidate for any

corrupt or illegal practice at an election, the Sessions Court Judge or the Registrar of the

Sessions Court will certify the Court’s determination — (a) to the Election Commission in

the case of an election of a person to be a member of the Dewan Rakyat, a Legislative

Assembly, a local authority under the jurisdiction of the Federal Government or of any

other election that the Election Commission may be authorised to conduct; or (b} in the

case of any other election, to the State Authority. " (Underline added)

Therefore, it is very clear that the setflement of election offences through the criminal
court results in criminal sanction as well as cancellation of seat in parliament. It is important to
note that the Sessions Court examine election offences through the criminal procedural proces.

The Sessions Court is the highest of the subordinate courts in Malaysia. The Sessions
Courts has jurisdiction over both criminal and civil cases. In regard to criminal cases, this court’s
jurisdiction excludes those cases that are punishable by death. Its criminal jurisdiction extends to
offences with a maximum purishment of ten years and certain specified serious offences under
the Penal Code. Other offences may be included if the Public Prosecutor applies to the Court to
try the offence and the accused consents provided they are not offences punishable with death or

life imprisonment. '

1% Nuraisyah Chua Abdullah, op.cit, 25; Wu Min Aun, An Introduction to the Malaysian Legal System (Kuala
Lumpur : Heinemann Educational Books (Asia) Ltd, 1975} at 69; Jayum A Jawan, op.cit., 138.
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5.2.1.3 Role of Electoral Management Body and CJS in Singapore

Singapore has no institution with more or less the same authority with the Indonesian
General Election Supervisory Commitice (Panwaslu) or PP-PKR in Malaysia. The Elections
Department is recognised in Singapore’s Constitution. However, there is no role of the Elections
Department in the settlement of offences, which includes receiving or sorting out reports and
forwarding it to the investigator.

Figure 5.4
Structure of ELD

FPalicy &
Programmes Branch

' E.Iel::ﬂon"s- -
- Department .

Operalions Branch

Like Malaysia, Singapore also recognises the office of an Election Judge. The judge is
not authorised to settle election offences in a criminal proceeding; instead, it can settle them
through election petition where one of the grounds to submit a petition can be in the form of

violation of election offences.'® The criminal proceeding to settle election offences is conducted

1% This will be discussed in chapter six.
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by the court, i.e., the District Court. If we divide the matters in the election along with the

institutions handling or settling them, it can be viewed in the following table.

Table 5.6
Type of Cases and Institution in Singapore
No Matters Institutions
1 Election offences District Court
2 Disputes over the election result Election Judge in the High Court

Observed from the institution who settles it, the settlement of election offences as
criminal cases in Singapore is conducted by a court, either District Court or Magistrate Court for
certain violations (for example, regarding badges, etc.). Meanwhile the institution who settles
election petition is the Election Judge in the High Court.

The Singapore legal system does not differentiate settlement of election offences from
settlement of other offences. Just like any other offences, the Police conduct the investigation
and the prosecution is conducted by the Public Prosecutor and not by an electoral management
body. As explained above, the Singapore criminal procedural law affirms that all offences under
the Penal Code will be inquired into and tried according to the provisions of the Criminal
Procedure Code; and all offences under any other law will be inquired into and tried according
to the same provisions.“o This provision is exactly identical to section 3 of Malaysian Crimiral

Procedure Code (Act 593).

1% The Singapore Criminal Procedural Code, section 3.
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The Court that should examine election offence is the District Court (not the Election
Court or the Election Judge). In relation to corrupt practice, the law states that anyone
committing a corrupt practice will be tried in a District Court.'"!

It should be noted that the administration of criminal justice in Singapore will be as
follows: (a) the High Court; (b) District Court; and {c) Magistrates’ Court. The District Court has
jurisdiction to try all offences for which the maximum term of imprisonment provided by law
does not exceed 10 years or which are punishable with fine only.''?

For election offences related to badges, symbols, efc., prohibited on polling day as
stipulated in section 77, any police officer may arrest without warrant any person offending in
his view against subsection (1) and take him as soon as practicabie before a Magistrate’s Court'?

to be dealt with according to law.'* All the same with the prohibition of canvassing on polling

day as stipulated in section 80, then any police officer may arrest without warrant any person

" parliamentary Election Act, section 61(1)

Y2 Singapore Criminal Procedure Code, section 7 of a District Court may try any offence, other than an offence

punishable by death, if :

(a) The Public Prosecutor applies to such Court to try such offence; and

{b) The accused consents, or, if more than one are charged together with the same offence, all such accused consent
to be tried by such Court,

(3) Every District Court will have in the exercise of its jurisdiction all the powers which belong to and are exercised
by a Magistrates Court.

" Singapore Criminal Procedure Code, section 8§ (1). Magistrate’s Court will have cognisance of and power and

authority to —

(@) Hear, iry, determine and dispose of in a summary way prosecutions for offences for which the maximum term
of imprisonment provided by law does not exceed 3 years or which are punishable with fine only;

(b) Inquire into offences committed or alleged to have been commitied with a view to committal for trial by the
High Court;

(c) Inquire into complaints of offences and summon and examine witnesses touching such offences, and summon
and apprehend and issue warrants for the apprehension of criminals and offenders, and deal with them
according to law;

{d) Tssue warrants to search or to cause to be searched places wherein any stolen goods or any goods, sections or
things with which or in respect of which any offence has been committed are alleged to be kept or concealed,
and require persons to furnish security for the peace or for their good behaviour according to law; and

(e) Do all other maiters and things which a Magistrate’s Court is empowered to do by any Act.

(2) The jurisdiction and powers conferred upon any Magistrate’s Court under subsection (1) (4) and () will be
exercised by any Magistrate, sitting in a court house of such Magistrate’s Court.

(3) The jurisdiction and powers conferred upon a Magistrate’s Court under subsection (1) {c}, (&) and () may be
exercised by a Magistrate at any place within Singapore,

¥ parliamentary Election Act, section 77 (3).
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offending in his view against subsection (1) and take him as soon as practicable before a
Magistrate’s Court to be dealt with according to law.'"

The difference between criminal and civil proceedings is that a crime is regarded as an
offence against society so that the state is directly interested. In Singapore, even when a private
citizen files a complaint, the prosecution is still in the name of the State.!*® Unlike civil actions,
one cannot go to a criminal court, unless the State wishes to do so. A criminal prosecution
usually begins with lodging what is known as a first information report. In serious cases or in
cases where the police feel that they should institute proceedings themselves, the prosecution
will be in the hands of the Court Prosecuting Officers (police officers) or in the hands of a deputy
public prosecutor. Only when investigations are complete will the case be sent to a court. Once
investigations are complete or the authorities feel there is no further need for investigation, steps
will be taken to send the accused for trial.""

The settlement of election offences is conducted by the District Court (and for some cases
by the Magistrate Court). Unlike Indonesia, in this country, there is no institution identical to the
General Election Supervisory Committee, therefore, election offences cases are handled just like
any other offences.

In the Parliamentary Election Act it is stipulated that the criminal procedure to handle
election offences is referring to the Criminal Procedure Code. According to this law, election

offences, especially in section 55, are categorised as a seizable offence within the meaning of the

U5 parliamentary Election Act, section 80 (4),

18 Myint Soe, The General Principles of Singapore Law, (Singapore: The Institute of Banking and Finance, 1978)
at 111.

"7 1d at 121-122.
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Criminal Procedure Code.!'® In relation to the personation, it is also stated that the offence of
personation will be a seizable offence within the meaning of the Criminal Procedure Code.! 19

Prosecutions for corrupt practices except for those defined in subsection (1) (d) and (e)
will not be conducted without the sanction of the Public Prosecutor.'?’ Nothing in this section
will prevent any police officer from exercising the powers conferred upon him by Chapter XIII
of the Criminal Procedure Code (Cap. 68) in the case of non-seizable offences or from
exercising his powers to prevent a continuance of any corrupt practice.'?!

The applicability of the Singapore Criminal Procedure Code to settle election offences,
besides reflected in the provisions in the Parliamentary Election Act, is also provided in the
provisions of the Singapore Criminal Procedure Code, which states:

“All offences under the Penal Code will be inquired into and tried according to the

provisions of this Code; and all offences under any other law will be inquired into and

tried according to the same provisions, subject, however, to any written law for the time
being in force regulating the manner or place of inquiring into or trying those
offences.”'2

There is no specific rule for election offences in a criminal process for instance, in the
receiving of report, investigation, prosecution and examination in court (which is different from
the settlement of other offences). The Singapore’s Parliamentary Election Act completely
referred to the setflement process of offences provided by the Criminal Procedure Code. There
is no difference in the settlement of election offences to the settlement of other offences. The
Police conduct investigation and the Prosecution is conducted by the Public Prosecutor and not

by the electoral management body or electoral department. The court examining election

offences is the District Court, and not the Election Court or the Election Judge. In its relation to

Y8 parliamentary Election Act, section 55 (3)

9 parliamentary Election Act, section 57 (2)

12 parliamentary Election Act, section 61 (3)

12! pariiamentary Election Act, section 61 (4)

12 The Singapore Criminal Procedure Code, section 3.
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corrupt practice, the law states that anyone committing a corrupt practice will be tried by a
District Court.'?

As stipulated in section 77F, on polling day badges, symbols, etc., are prohibited.
Therefore, police officers may arrest without warrant anyone who is violating this provision and
take him/her as soon as possible before a2 Magistrate’s Court to be dealt with according to law.'**

The same goes for canvassing on polling day which is prohibited by section 80.'%

5.2.1.4 Role of Electoral Management Body and CJS in the Philippines

Commission on Elections of the Philippines or Comelec composed of a Chairman and six
Commissioners who should be native citizens of the Philippines and, at the time of their
appointment, at least thirty-five years of age, holders of a college degree, and must not have been
candidates for any elective positions in the immediately preceding elections. However, a
majority thereof, including the Chairperson, will be members of the Philippines Bar who have

been engaged in the practice of law for at least ten years.!*

13 parliamentary Election Act, section 61 (1).

124 parliamentary Election Act, section 77 (3).

123 parliamentary Election Act, section 80 (4).

26 Constitution of the Republic of the Philippines 1987, section 1 paragraph (1), section 1 paragraph (2): the
Chairman and the Commissioners will be appointed by the President with the consent of the Commission on
Appointments for a term of seven years without reappointment. Of those first appointed, three Members will hold
office for seven years, two Members for five years, and the last members for three years, without reappointment,
Appointment to any vacancy will be only for the unexpired term of the predecessor. In ne case will any member be
appointed or designated in a temporary or acting capacity.
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Figure 5.5

Structure of Comelec
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To discover whether the Commission on Elections (Comelec) has a role in the settlement
of election offences, the Constitution of the Philippines must be examined. According to the
Constitution, Comelec will exercise the following powers and functions:

(1) to enforce and administer all Jaws and regulations relative to the conduct of an

election, plebiscite, initiative, referendum, and recall;

(2) to exercise exclusive original jurisdiction over all contests relating to the elections,

returns, and qualifications of all elective regional, provincial, and city officials, and
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appellate jurisdiction over all contests involving elective municipal officials decided by
trial courts of general jurisdiction, or involving elective barangay officials decided by
trial courts of limited jurisdiction;'?’

(3) to decide, except those involving the right to vote, all questions affecting elections,
including determination of the number and location of polling places, appointment of
election officials and inspectors, and registration of voters;

(4) to deputise, with the concurrence of the President, law enforcement agencies and
instrumentalities of the Government, including the Armed Forces of the Philippines, for
the exclusive purpose of ensuring free, orderly, honest, peaceful, and credibie elections;
(5) to register, after sufficient publication, political parties, organisations, or coalitions
which, in addition to other requirements, must present their platform or program of
government; and accredit citizens' arms of Comelec on Elections;' >

(6) to file, upon a verified complaint, or on its own initiative, petitions in court for
inclusion or exclusion of voters; investigate and, where appropriate, prosecute cases of
violations of election laws, including acts or omissions constituting election frauds,
offences, and malpractices;

(7) to recommend to Congress effective measures to minimise election spending,
including limitation of places where propaganda materials will be posted, and to prevent

and penalise all forms of election frauds, offences, malpractices, and nuisance

candidacies;

12" Decisions, final orders, or rulings of Comelec on election contests involving elective municipal and barangay
offices will be final, executionable, and not appealable.

28 Religious denominations and sects will not be registered. Those which seek to achieve their goals through
violence or unlawful means, or refuse to uphold and adhere to this Constitution, or which are supported by any
foreign povernment will likewise be refused registration. Financial contributions from foreign governments and their
agencies to political parties, organisations, coalitions, or candidates related to elections, constitute interference in
national affairs, and, when accepted, will be an additional ground for the cancellation of their registration with the
Commission, in addition to other penalties that may be prescribed by law.
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(8) to recommend to the President the removal of any officer or employee it has
deputised, or the imposition of any other disciplinary action, for violation or disregard of,
or disobedience to, its directive, order, or decision; and

(9) to submit to the President and the Congress, a comprehensive report on the conduct of

each election, plebiscite, initiative, referendum, or recall. 129

Therefore, compared to the Election Commission in Indonesia, Malaysia, and Singapore,
Comelec of the Philippines holds the broadest authority since it can enforce election laws,
investigate and prosecute cases of violation of election offences.

The Comelec even shares judicial powers and functions with the courts of justice because
section 2 (2), Article IX-C of the Philippine Constitution gives Comelec the power and function
to exercise exclusive original jurisdiction over all contests relevant to the elections, returns, and
qualifications of all elective regional, provincial, and city officials, and appellate jurisdiction
over all contests involving elective municipal officials decided by trial courts of general
jurisdiction, or involving elective barangay officials decided by frial courts of limited
jurisdiction, '

The special division which handles election contest is the Electoral Contests Adjudication
Department (ECAD). The tasks are among others: plan, direct and coordinate all the activities of
the Department related to the constitutional function of Comelec as sole judge of all contests

relating to the elections, returns, and qualifications of all elective provincial and city officials;

12 Article 2 of the 1987 Constitution of the Republic of the Philippines.
13Hon. Hilario G. Davide, JR, “The Role of the Philippine Courts in Democratic
Elections”http://www.supremecourt.gov.ph/profiles/davide_speech/role phil courts.htm
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and provide legal and technical services to Comelec, whether sitting en banc or in division, as
sole judge of such electoral contests."!

The Comelec is responsible for enforcing electoral laws and monitoring all party
activitieé during the campaign period. It has the authority to decide on all questions affecting
elections, including the registration of political parties. To ensure free, peaceful, and credible
elections, Comelec has presidential support to cooperate with law enforcement agencies and
government institutions, including the Armed Forces of the Philippines. The Comelec has the
exclusive authority to conduct preliminary investigations of election offences punishable under
the Omnibus Election Code, aud it can prosecute offenders. If Comelec fails to act on any
complaint within four months from the date it was filed, the complainant may file the complaint
with the Department of Justice for investigation and prosecution. '

The special division is the Investigation and Prosecution Division under Law Department
of Comelec. The tasks are among others: to investigate and/or direct investigations on complaints
relative to the conduct of elections and submit recommendations thereon; prosecute on its own or
collaborate with government prosecutors in the prosecution of election offences; and coordinate
the activities of law enforcement agencies deputised by Comelec as well as those agencies
performing functions related to the conduct of elections.'

In People of the Philippines v Honourable Enrigue B. Inting, the Supreme Court of the

Republic of the Philippines upheld the Comelec’s assertion of authority, as to exclusive power to

conduct preliminary investigation and prosecution in cases involving election offences.'** In this

! hitp:/fwww.comelec.gov.ph/aboutus/structure.html
http://www.comelec.gov.ph/aboutus/fimctions, html
hitp://www.comelec.gov.ph/aboutus/law.html

132 Ibid.

3 http://www.comelec.gov.ph/aboutus/law.html

134 people of the Philippines v Honourable Enrique B. Inting, Judge, G.R. No. 88919, July 27, 1990.

202

Settlement of election..., Topo Santoso, FH Ul, 2009.




case, Comelec directed Gerardo Lituanas:'*°(1) to conduct the preliminary investigation of the
case; (2) to prepare and file the necessary information in court; (3) to handle the prosecution if
the evidence submitted shows a prima facie case and (4) to issue a resolution of prosecution or
dismissal as the case may be. This directive to conduct the preliminary investigation was in
accordance to Comelec Resolution which is based on the Constitutional mandate as provided in
section 2, Article XII-C of the 1973 Constitution and the Omnibus Election Code. The 1987
Constitution also mandates the Comelec not only to investigate but also to prosecute cases of
violation of election laws. '*

Hence, different from Indonesia, Malaysia and Singapore where prosecution is conducted
by District Attorney or Deputy Public Prosecutor, the Omnibus Election Code of the Philippines
provides that the prosecution is conducted by Comelec. In the Philippines legal system, Comelec
is the sole institution conducting preliminary investigation and at the same time conducting
prosecution over all offences stipulated in the Omnibus Election Code of the Philippines as
stipulated in section 265:

“The Commission will, through its authorised legal officers, have the exclusive power to

conduct preliminary investigation of all election offences punishable under this Code, and

to prosecute them.”"’

The Comelec may provide assistance to other prosecuting arms of the government.
Provided, however, that in the event that Comelec fails to act on any complaint within four

months from its filing, the complainant may file the complaint with the Office of the Fiscal or

with the Ministry of Justice for proper investigation and prosecution, if warranted,'*®

3% provincial Election Supervisor of Dumaguete City.

16 See Peaple of the Philippines v Honourable Enrique B. Inting. Loc.cit.
7 Omnibus Election Code of the Philippines, section 265,

18 Omnibus Election Code of the Philippines, section 265,
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Since the Omnibus Election Code of the Philippines recognises a different procedure for
the election offences proceedings other than that for general offences, Comelec has the authority
to investigate, even prosecute election offences. The court trying election offences is the
Regional Trial Court (RTC), except those relating to the offence of failure to register or failure to
vote which will be under the jurisdiction of the Metropolitan or Municipal Trial Courts. From the
decision of the courts, appeal will lie as in other criminal cases.'”

In Rogelio Juan, Pedro de Jesus, Delfin Carreon and Anionio Galguerra v People of the
Philippines,’® the judge stated that the Petitioners were charged with violating section 261 (o) of
the Omnibus Election Code. Under section 268 of the Code, Regional Trial Courts have
exclusive jurisdiction to try and decide any criminal action or proceeding for violation of the
Code, “except those to the offence of failure to register or failure to vote.”

“Sec. 268. Jurisdiction of courts. The Regional Trial Courts will have the exclusive

jurisdiction to try and decide any criminal action or proceeding for violation of this Code

except those to the offence of failure to register or failure to vote, which will be under the
jurisdiction of the metropolitan or municipal trial courts, From the decision of the courts,
appeal will lie as in other criminal cases.”

The judge in this case finally stated that “Undoubtedly, pursuant to section 268 of the
Omnibus Election Code, election offences also fall within the exception.” Clearly then, Regional
Trial Courts have jurisdiction to hear and decide cases for violation of the Omnibus Election
Code, such as those filed against petitioners.

For an effective enforcement of the provisions of the Code, Comelec is further vested
with the certain authorities, duties and responsibilities: (1) to issue search warrants after

examination under oath or affirmation of the complainant and the witnesses; (2) to stop any

illegal election activity, or confiscate, tear down, and stop any unlawful, libellous, misleading or

3% Omnibus Election Code of the Philippines, section 268.
" IG.R. No. 132378, January 18, 2000] Third Division.
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false election propaganda, after due notice and hearing; and (3) to inquire into the financial
records of candidates and any organisation or group of persons, motu proprio or upon written
representation for probable cause by any candidate or group of persons or qualified voter, after
due notice and hearing,'*!

Moreover, Comelec is responsible for enforcing electoral laws and monitoring all party
activity during the campaign period. It has the authority to decide on all questions affecting
elections, including the registration of political parties. To ensure free, peaceful, and credible
elections, with the President’s approval Comelec can work with law enfofcement agencies and
government institutions, including the Armed Forces of the Philippines.

In practice, however, election and campaign finance laws are rarely enforced. Despite the
scope of its responsibilities, Comelec has few resources to provide effective oversight. The
Comelec has few full-time staff persons and often has the capacity only to respond to reported
infractions rather than to identify violations proactively. However, cases filed with Comelec
usually take years to be resolved. Election protest cases, for example, are often considered a
waste of money and time because the next election frequently comes before the cases’
resolution.!*?

Based on the above-mentioned discussion, it is clear that compared to the Election
Commissions in Indonesia, Malaysia, and Singapore, the tasks and authorities of Comelec are
broader. The role of Comelec is wider in the settlement of election offences. Especially for law
enforcement, the Constitution of the Philippines explicitly stated that Comelec: (1) enforces and

administers all laws and regulations relative to the conduct of an election, plebiscite, initiative,

¥ Omnibus Election Code of the Philippines, section 57.

"2 Manikas, Peter M and Laura L. Thomton (Eds.), Political Parties in Asia Promoting Reform and Combating
Corruption in Eight Countries, (Washington: National Democratie Institute for International Affairs, 2003) at 231-
232,
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referendum, and recall; and (2) investigates and, where appropriate, prosecutes cases of
violations of election laws, including acts or omissions constituting election frauds, offences, and
malpractices.

Related to such wide authority, it is important to relate it with the background of the
Comelec commissioners, namely “members of the Philippines Bar who have been engaged in the
practice of law for at least ten years.” This provision is highly recommended and should be
applied; particularly if an election commission is entitled to set up election regulations, supervise
election, or even conduct certain legal actions (investigate or prosecute election offence). This
provision is also highly in line with international standards which states that: “at least some
members of EMBs, at every level, have a background of training in law.”* Contrasted to this,

3,* there is no provision as such.

for comparison, under Indonesian Law No.12 of 200
Consequently, in present situation there was no commissioner in Indonesian Election

Commission who has a legal background.

5.2.2 Burden and Standard of Proof

Proof is a pivotal matter in the examination process in a court of law. By means of proof;,
the fate of a defendant is determined. If the result of the proof by the stipulated evidence “is not
adequate” to prove the fault of the defendant, then the defendant will be “released” from

sanction. On the contrary, if the fault of the defendant can be proven by the evidence, then the

'3 International IDEA, (2002), op.cit., 39.
"4 Law No. 12 of 2003 and recent legislation, Law No. 10 of 2008.
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defendant will be declared “guilty.” Proof is a provision containing guidance regarding the
manner permitted by laws to prove the fault of defendant.'

In general, to prove means to give certainty of judgment on selected series of events.
Types of evidence vary between civil and criminal cases; evidence in criminal case requires
proof of guilt beyond reasonable doubt, while evidence in civil case does not necessarily require
it."* Moreover, issues in criminal court are determined by attorney’s charge and defendant’s
plea, while those in a civil court are determined solely by pleas of the claimants, In regard to the
legal proceedings in both cases, who must be present to confirm particular facts? By what means
is this to be done? And what evidence may be admitted? ¥

The expression burden of proof or onus of proof is used primarily in the context of the
question of where the burden lies, that is, which of the parties is to bear the burden of
establishing in his favour any fact or facts in issue, or would lose on the issue if no evidence or
no further evidence was adduced on it.'*® In a criminal case, the burden of proof is related to
presumed innocent principle of the defendant. As pointed out by Roderick Munday:'*®

“Probably the most celebrated principle of English criminal law is that the accused is

initially presumed innocent and it is for the prosecution to prove the guilt of .an accused
person beyond reasonable doubt.”

“3 M. Yahya Harahap, Pembahasan Permasolahan dan Penerapan KUHAP (Pemeriksaan Sidang Pengadilan,
Banding, Kasasi, dan Peninjauan Kembali) [Discussion regarding Problem and Practice of Criminal Procedure
Code (Court Trial, Appeal, Cassation, and Review)] (2nd ed), (Jakarta: Sinar Grafika, 2003) at 273.

4 gudikno Mertokusumo Hukum Acara Perdata Indonesia [Indonesian Civil Procedure Law] 6th edition.
(Yogyakarta: Liberty, 2002) at 129.

7 Bdwards, Brick J, Cases on Evidence in Australia, (Sydney-Melbourne-Brisbane-Perth: The Law Book Company
Limited, 1981) at 1.

2 In the law of evidence, the necessity or duty of affirmatively proving a fact or facts in dispute on an issue raised
between the parties in a cause. Black, op.cit., 196.

*? Munday, Roderick, Evidence, (Oxford: Oxford University Press, 2007) at 74,

207

Settlement of election..., Topo Santoso, FH Ul, 2009.




As has been mentioned, in criminal cases the prosecution bears the burden of proof*™
throughout subject to the exceptions, namely “the defence of insanity” and “any statufory
autrefois acquit would not be on the prosecution. With regard to such pleas, the maxim “Ei qui
affirmar” would apply. The accused however does bear an evidential burden, a burden of
adducing or citing evidence sufficient to raise any matter of excuse or extenuation in order to
make it an issue before the Court.""

Related to the question of wheré the burden lies, is that of what the burden is, that is,
what standard or degree of proof is required to discharge the burden,'** The standard of proof in
criminal case is normally proof beyond reasonable doubt. This concept is problematic. As
pointed out by Roderick Munday, English courts, Canadian and United States courts are had to
wrestle with the problem of what is the meaning of beyond reasonable doubt. The Canadian
Supreme Court for example has determined that jurors need to be given a detailed explanation of
what is meant by “reasonable doubt,”'*

In Indonesia, the proof for election offences relating to both the burden of proof and the
standard of proof adhere to the prevailing provisions in the Criminal Procedural Code, since
Law Number 12 of 2003 does not provide specific provisions. As previously discussed, the
exception stipulated in such Iaw is only relating to the time limit of investigation, prosecution

134

and examination in the court and the limitation of the examining courts.”* There is no different

1% All the elements of the crime must be proved by the government beyond a reasonable doubt. Black, op.cit., 196-
197.

5! 1d at 99-100.

5% Ibid.

%3 Munday, op.cit., 82-83.

138 Law Number 12 of 2003, section 131 and section 133. Part of election offences is tried for the first and final
degree in the Disirict Court; while the other part can submit appeal to the High Court as the appeal and final court.
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rule regarding proof. Therefore, the proof refers to the general provisions contained in KUHAP.
Therefore, we must review what provisions are in KUHAP regarding proof.

Just like in other countries, in criminal cases (including the election offences cases), the
burden of proof lies on the prosecutor. The District Attorney prosecuting a defendant in the
Court must be able to prove the fault of the defendant. The prosecutor must meet a burden of
proof that is variously defined in different jurisdictions but basically requires overcoming the
presumption of innocence that the law gives to every accused, no matter how guilty he or she, in
fact, is. The prosecutor must prove, as to each material portion of the charge against the
defendant that the defendant did what is stated in the indictment. This proof must be of a
convincing nature and must establish the defendant’s guilt beyond a reasonable doubt.'” The
facts proven must, by virtue of their probative force, establish guilt.'*®

Observed from the criminal procedural law as stipuiated in KUHAP, in criminal cases
(including election offences), the Public Prosecutor will act as the officer authorised to prove that
the fault committed by the defendant is an offence. On the contrary, the defendant or his legal
advisor has the right to deny the proof of the Public Prosecutor, in accordance with the manner
permitted by laws, in the form of reasonable disavowal or rebuttal, with alleviating witnesses or
a de charge witnesses or with “alibi.”"*’

Even though Law No. 12 of 2003 states that several parties (the elections participants,
persons having the right to votes, and the elections observers) cén report the occurrence of
election offences to the Elections Supervisory Committee, their role are then taken over by the

Elections Supervisory Committee who forward such report to the Police and after that the Police

1** Holten, N Gary and Lawson L. Kamar, The Criminal Courts (Structures, Personnel, and Processes), (New York:
Mec Graw-Hill, 1991) at 135.

% 1d at 161.

7 M. Yahya Harzahap, op.cit., 274.
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will deliver the files to the District Court. In the election offences court, the reporting witness is
not imposed with the burden of proof to prove the fault of the party being reported. Such burden
of proof lies in hand of the District Attorney, in accordance with the provisions in KUHAP.

As in other countries, the standard of proof in criminal cases (including elections offences
cases) in Indonesia is beyond a reasonable doubt (legally and convincingly proven). The
Indonesian Criminal Procedural Code (KUHAP) states that the judge is not allowed to imposed

criminal sanction to anyone unless if by at the least two legal evidences the Judge is convinced

that an offence is really committed and that the defendant is the person responsible.'>®

According to Yahya Harahap, such provision is an affirmation that KUHAP adheres to a
proof system based on the criterion that it is legally and convincingly proven (beyond a
reasonable doubt). According to Yahya Harahap, the criterion of standard application of being
legally and convincingly proven (beyond a reasonable doubt) according to the Indonesian
criminal procedural law in Indonesia is that such proof: (1) is based on limitative evidences as
stipulated in section 184 of Law Number 8 of 1981 (out of those, there are no evidence which can
be used); (2) such proof based on legal evidence both from formal and material aspects; and (3)
such proof reaches the legal limit of evidence, i.e., at least two legal evidences.'”
Hence, such provision in Indonesian Criminal Procedure Code is a limitation for a

evidence as stated by the law. In other words, the confidence of the judge cannot come by any

kind of evidence, but only certain limited evidence as stated by the law,

28 .aw Number 8 of 1981, section 183,
159 M. Yahya Harahap, op.cit., 333 — 341.

210

Settlement of election..., Topo Santoso, FH Ul, 2009.




In Malaysia, regarding the criminal process of election offences, such as corrupt practice,
it must be strictly proved beyond reasonable doubt by clear and unequivocal evidence. In Hamad
Mat Noor v Tengku Sri Paduka Raja & 2 Ors it is stated that: '

“... Only two types of onus of proof are known in our system. One is to prove beyond

reasonable doubt and the other is on balance of probabilities. In a criminal court, the onus

is beyond reasonable doubt while in a civil court it is on the balance or probabilities.”

There is a difference between the proof for election offences in the criminal court and the
proof for election offences in the Election Court. The proof for election offences is the same as
the proof of other offences, in which the burden of proof lies in the hand of the Public Prosecutor
with the standard of proof beyond a reasonable doubt; while the burden of proof in the Election
Petition lies in the hand of the petitioner (pempetisyen) with the standard of proof “a balance of
probabilities.”

Beforehand, it is need to be emphasized that the Election Offences Act 1954 recognised
several election offences, i.e., as stipulated in Parts II, HI and IV of the Election Offences Act
1954. The violation towards any offences will be imposed with criminal sanctions, which are
also stipulated in such act. In addition to the imposition of criminal sanctions, there is also other
implication as stipulated in section 32 (1) which states that: “The election of a candidate at any
election is avoided by his conviction for any corrupt or illegal practice at such electioh.”

What is the difference of proof through the criminal court (as stipulated in section 31)
and proof in the Election Court (as stipulated in section 32)? In the case of Hamad bin Mar Noor
v Tenghu Sri Paduka Raja & Ors,'®' the arising issue is the degree of proof required to prove the

alleged election offences. In this case, the Court stated that:

10 See Hamad Bin Mat Noor v Tenghu Sri Paduka Raja & 2 Ors [1993] 2 AMR 33 at p.1941.

18! Hamad Bin Mat Noor v Tenghu Sri Paduka Raja & Ors [1993] 2 AMR 33 at pages 1938-1939. In the election for
the Terengganu Legislative Assembly constituency seat of Tanggul, Tengku Sri Paduka Raja of the opposition
Semangat 46 edged Haii Mustapha bin Muda of the Barisan Nasional by 16 votes.
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“The scheme of the Election Offences Act can be divided into two clear areas of judicial
functions. The first relates to those provisions pertaining to acts the proof of which must
be done by way of criminal prosecutions in a criminal court which by end of the day will
hand out punishments if the charges are proven. The second relates to acts, allegations of
which are to be brought before the Election Judge by way of petitions with the view to
avoid election.”s?

In this case, the Court notices the difference between the standard of proof in a conviction
in a criminal court (under section 31) and the standard of proof in Election Court (under section
32). If the standard of proof to be applied in a petition before an Election Judge is the same as in
a criminal prosecution, then there is absolutely no necessity to appoint an Election Judge for the
purpose as the Sessions Court Judge can dispose of the matter.8? It is clear that there is a
difference between proving a criminal case and proving election offence in a Sessions Court. In
the first one, Public Prosecutor is responsible in providing proof beyond a reasonable doubt,
while in the second one the petitioners are responsible in providing proof on a balance of
probabilities.

In Singapore, whenever an election offence is processed through criminal proceeding, as
in any other criminal justice systems, the burden of proof {ays upon public prosecutor with
standard of proof “beyond reasonable doubt.” This is related to the concept of fair trial. In Haw
Tua Tau,'** counsel for the appellant argued that the concept of fair trial included the features: (1)
that a defendant will be presumed innocent until proven guilty according to law;'® (ii) that the
burden of proving his guilt will throughout be on the prosecution; (iii) that the defendant will be

under no obligation to give evidence; and (iv) that the evidence adduced must prove guilt beyond

a reasonable doubt.

162 1d. at 1938-1939,

'®* Tunku Sofiah Jewa, op.cit., 1323.

194 11982] AC 136, 141.

18 The presumption of innocence is much related to “beyond a reasonable doubt.” As cited by Chan Sek Keong,
Cross on Evidence states that an accused person is presumed to be innocent is meant that the prosecution is obliged
to prove the case against him beyond reasonable doubt. Chan Sek Keong, “The Criminal Process — The Singapore
Model” in Singapore Law Review, Vol. 17, 1996, 491-492,

212

Settlement of election..., Topo Santoso, FH Ul, 2009.




Malaysia and Singapore courts have accepted the description of the degree of proof
beyond a reasonable doubt by Lord Denning in Miller v Minister of Pensions: “...That degree is
well settled. It need not reach certainty, but it must carry a high degree of probability. Proof
beyond reasonable doubt does not mean proof beyond the shadow of a doubt.”%

Compare to other system, there is a slight difference in the Omnibus Election Code of the
Philippines. In this country, Comelec can prosecute, as stated in the Omnibus Code that Comelec
will, through its duly authorised legal officers, have the exclusive power to conduct preliminary
investigation of all election offences punishable under this Code, and to prosecute the same.

Therefore, the burden of proof in a criminal case lies in the hand of the Comelec. Since
there is a presumption of innocence in criminal proceedings, responsibility of proving an accused
as guilty is upon the prosecutor. The Criminal Procedural Law of the Philippines stated that the
prosecution will present evidence to prove the charge and, in the proper case, the civil liability.
Meanwhile, the accused may present evidence to prove his defence, and damages, if any, arising
from the issuance of any provisional remedy in the case.'® Moreover, the standard of proof, like
any other offences cases, is “beyond a reasonable doubt.” This is indeed not stipulated in the
Code; however, this is referring to the prevailing criminal procedural law.

In Domingo v Comelec '*® the court ruling that the complaint for election offence is a
criminal case which involved the ascertainment of the guilt or innocence of the accused
candidate and, like any other criminal case, required a conviction on proof beyond reasonable

doubt.

' Miller v Minister of Pensions [1947] 2 AER, 372.

' Rule 119, 1985 Rules of Criminal Procedure.

188 Certiorari assailing the en banc resolution of the Commission of Elections (Comelec), December 1, 1998 and the
resolution of Comelec on the comelec First Division dated July 2, 1998 in SPA No. 98-361.

213

Settlement of election..., Topo Santoso, FH Ul, 2009.




It is clear that in the Philippines, Indonesia, Malaysia and Singapore, there is no
difference in terms of quality of proof in criminal process of election offences. As in common
criminal cases, the proof required in election offences must be beyond reasohable doubt;
However, it is important to note that in criminal process, the state posses more resources to prove
every element of a criminal offence, compared to that of the defendant. Since election offence
cannot be seen separated from- election process, in which the ruling party tends to protect its

interest, the establishment of an independent and credible judiciary is essential.

5.2.3 Streamlining the Criminal Process

The time factor in settlement of election offences is very important. In this issue there are
at least two aspects need to be discussed: first, is related to time limit for certain procedures, and
second, related to finality of court judgment.

Indonesia recognises a difference between criminal process of election offences and other
offences, particularly concerning time limit. The police only have 30 days to investigate a case,
followed by seven days to deliver a complete file of the case to the District Attorney.'"® Upon
receiving files from the Police, the District Attorney has 14 days to deliver the case files to the
Court.'”™ In addition to the time limit, other provisions regarding the investigation and
prosecution of these election offences refer to KUHAP.'"

Unlike settlement of other offences, the trials of election offences are divided into two

categories. The first category is election offences that are punishable by less than 18 months of

1 1 aw Number 12 of 2003, section 131(2) and (3). This is different from the investigation for general offences.

170 1 ow Number 12 of 2003, section 131(4).

" Law Number 12 of 2003, section 131 (1). Indonesian Criminal Procedure Code (KUHAP) only stipulated period
of detention. The period of detention by police is 60 days, by public prosecutor 50 days, by district court 90 days, by
high court 90 days, and by Supreme Court 110 days. Law Number 8 of 1981, section 24 to section 28.
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imprisonment which must be tried at first instance in the District Court'™ at the latest within 21
days.'™ The second category is election offences which are tried in the District Court at first
mstance and High Court as the final appellate court at."* For these particular cases, the District
Court has a time limit of 21 days and the High Court has a time limit of 14 days.'”
Unfortunately, the law does not clarify the time limit for submitting an appeal.

In principle, the settlement of election offences according to Law Number 12 of 2003 is
identical to the settlement of election offences conducted in the 1999 General Elections'’® with
several new developments, the most important of which is that the settlement of the 2004
election offences is faster than those in 1999, Back then settlémcnt process had to be treated as
offences in general without any difference in terms of time limit and stages.

In the settlement of election offences cases, there are time limits in five phases, i.c.,
report acceptance phase, report review phase, investigation and delivery of files to the district

177

attorney phase, prosecution phase, and examination in court phase.”’" The report of election

offences must be delivered to the Panwaslu at the latest seven days after such incident.'”
Panwasiu should review and determine whether such report should be followed up or not within

seven days,' " and another seven days can be added if additional information is required.'®

72 1 aw Number 12 of 2003, section 133 (2).

1™ Law Number 12 of 2003, section 133 (4).

1" In the current development, under new election legislation, Law No. 10 of 2008, the differentiation into two types
of cases is terrninated. The new law determines that all election offences can be appealed to the high court with final
decision.

175 | aw Number 12 of 2003, section 133 (4).

1% The principal similarity is that the settlement of election offences in the 2004 General Elections is also under the
criminal justice system in accordance with the provisions in the Criminal Procedural Code (Kitab Undang-Undang
Hukum Acara Pidanal KUHAP).

'77 One phase which is not stipulated is submission of appeal.

'8 Law Number 12 of 2003, section 127 (4).

' Law Number 12 of 2003, section 128 (2).

180 1 aw Number 12 of 2003, section 128 (3).
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Upon receiving reports from Panwaslu, the police should investigate the case within not
more than 30 days,'™ and then deliver the files of the case to the district attorney in the
successive seven days.'® The Public Prosecutor only has 14 days to deliver the indictments to
the court.'®® These time limits must be fulfilled, otherwise charges will be rejected by courts as
has occurred in Nasrun Masri Case, a candidate of DPRD Banjar Municipality (South
Kalimantan) who was charged for forging an academic document (as one requirement of
candidacy).'® In that case, the judge rejected the charge due to failure to meet the time limit
(kadaluwarsa).'®

For election offences punishable by criminal sanction of less than 18 months of
imprisonment, the election offences case will be settled at the first instance and last resort in the
District Court within at the maximum 21 days.'®® Meanwhile, election offences punishable by 18
months of imprisonment or more will be examined in the District Court for 21 days and in the
High Court as the appellate court for at the maximum of 14 days.'*’ Therefore, counted from the
investigation, it takes at most 72 days for the first category of election offences, and more or less
86 days for the second category of election offences.'®® If counted from the incident, then it takes

approximately 100 days or more than three months.

81 1. aw Number 12 of 2003, section 131 (2).

182 1 aw Number 12 of 2003, section 131 (3).

3 Law Number 12 of 2003, Section 131 (4) In the Indonesian elections laws, election offences cases are tried by
courts in the public judiciary. The lowest level of Public Judiciary in Indonesia is the District Court located in the
Regency/Municipality; above it is the High Court located in the Province; and in the highest level is the Supreme
Court. There are four types of Judiciary (for each level). The general judiciary is authorised to settle civil and
criminal cases. In addition to the General Judiciary, there are three other types of courts in the judiciary, ie.: the
Military Court, Administrative Court, and Religious Court. All of these courts are under the Supreme Court of the
Republic of Indonesia as the highest level. Indonesia also recognises other judicial authority, i.e., the Constitutional
Court of the Republic of Indonesia as one of its authorities is to settle election dispute.

184 1 aw Number 12 of 2003, section 137 (1)

185 Appendix of Parnwasiu Report, Panitia Pengawas Pemilu, (2004) loc.cit.

186 1 aw Number 12 of 2003, section 133 (2)

187 1 aw Number 12 of 2003, section 133 (3)

18 1t does not include the time limit for submitting appeal, which is not being specifically {imited in the Law No. 12
of 2003.
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The short time limit of offence cases settlement in 2004 General Elections was intended
to avoid them from being time consuming, since elections have a limited period. This provision
regarding the limitation of time was probahiyl based on the experience in the 1999 General
Elections in which offences cases were handled in a protracted manner. There was even a case
which remained unsettled for up to three years. Since the settlement of election offences must be
conducted in the same manner as other offences, it takes quite some time to reach a final and
binding decision. Most of the other cases were settled within a period of approximately 14
months.

The settlement of election offences in the 1999 General Elections apparently took 2 long
time; it even finished long after the completion of all stages of the 1999 General Elections.'®
Criminal sanction did nbt seem to prevent election offences. Absence of a proper enforcement of
the court decision seemed to render the law ineffective to deter offenders. Up to 2003, there was
still one case which had not been settled at the Supreme Court level, and the imposed sanction
was relatively light, i.c., three months imprisonment.'”® Meanwhile, two cases were settled more
than one year later and the imposed sanctions were very light, i.e., several months imprisonment
with probationary period.™"

In contrast with the 1999 General Elections, during the 2004 General Elections there

were 1,022 cases'™ of election offences in election of members of DPR, DPRD and DPD (the

1% According to the Law No. 3 of 1999, there was no rule dividing light and severe election offences which
determines the differentiation of settlement. All types of election offences are settled in the same manner as offences
in general, i.e., must go through the investigation and examination stage by the police, prosecution by the district
attorney, and examination stage in the District Court, appeal stage in the High Court, and at last resort in the
Supreme Court, regardless of the light or severe manner of election offences and the light or severe sanctions being
imposed by the judges in the first instance.

'™ Charis Widyarso case.

%1 The case of Sri Mulyanto and the case of Kohirman, Sudirntan, and Chun Masindo.

**2 panitia Pengawas Pemilu Final Report, loc.cit.
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Legislative Elections) which were mostly settled in less than three months from their
investigation up to the court deciston.

The settlement of election offences was slightly different from the settlement of offences
in general. In addition to the role of Parnwaslu, what differs election offence settlement law from
criminal procedural law aspect is the stipulation of brief settlement of election offences, starting
from the investigation, prosecution up to examination in the court proceeding which classifies
election offences into two categories. One category is directly settled in the District Court level,
while another category acknowledges the final proceeding in the High Court.

Law Number 12 of 2003 brought changes to the brief settlement of election offences. For
election offences punishable by less than 18 months imprisonment, the cases will be settled at the
latest within 62 days, while for election offences punishable by more than 18 months
imprisonment, the cases will be settled more or less within 78 days.'*?

The time limit of settlement is in accordance with the international standards on
settlement of election dispute which stresses on the importance of a quick decision. Election-
related disputes are very time-sensitive and hence their resolution processes are also "time-
intensive application.” Because election disputes are special cases, they need special attention
and have to be put on a “fast track." However the need to act quickly should not eliminate the
fact that "the mechanism and dispute settlement bodies will be fair and considered to be fair by
the parties."'**

But what really are the purposes of creating special mechanism to streamline election

offence in Indonesia? One would answer that it is to avoid any delay in the conduct of election

1% Meanwhile, in the 1999 General Elections, there are cases which were settled more than three years, even up to
the present there is still one unsettled case,

1% Wallace, J. Clifford, “Gugatan Pemilu di Amerika Serikat” [Election Petition in the United States of America],
Paper presented in Workshop The Role of Constitutional Court on Settlement of Result of Election Disputes through
& Transparent Court Process, February, Bogor, 2004, at 3.
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due to the criminal process. But this argument is not very strong, because the criminal process
can be conducted in parallel with the election process. The better answer would be a need to
streamline the criminal process with stronger legal consequences of conviction, i.e.
disqualification from candidacy or annulment of election result. Unfortunately, the relation
between criminal conviction anci disqualification of candidacy or annulment of election result is
not established in the Indonesian legal framework.

Similar to that in Indonesia, in the Philippines, the Omnibus Election Code also gives
attention to fast seftlement of election offence cases. The investigation and prosecution of cases
involving violations of the election laws will be given preference and priority by Comelec and
prosecuting officials. Their investigation will commence without delay, and will be resolved by
the investigating officer within five days from its submission for resolution. The courts will
likewise give preference to election offences over all other cases, except petitions for writ of
habeas corpus. Their trial will commence without delay, and will be conducted continuously
until terminated, and the case will be decided within thirty days from its submission for
decision.'”’

Compared to other countries, the fast settlement of election offence in criminal process
has not been a big issue in election legal framework in Malaysia and Singapore. The election
offence cases are processed as common criminal acts, which uses the Criminal Procedure Code.
However, if someone is convicted for committing an election offence, then this conviction can be
used to disqualify or annul an election result.

In Malaysia, there were few criminal proceedings for election offences, the majority of
cases of election offences were settled through election petition before the Election Judge. For

example, in the 1995 Elections, out of the 22 election offences cases being tried, there was only

%5 Omnibus Election Code of the Philippines, section 269.
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one case settled through the criminal proceedings in the Sessions Court, the rest were submitted
through election petition to the Election Judge. The one election offence case was the case of the
Public Prosecutor v Wong Sing Nang.'*® For the 1999 Elections, the entire 12 cases were settled
through election petition, and not even one of thern was settled through the criminal process.'®’

To conclude, this chapter has discussed two aspects of election process in criminal
proceedings. First is concerning substantive aspect focusing on the impact of election offence
conviction. Second is concerning procedural aspect which includes jurisdiction of certain
institutions, availability of proof and streamlining the process. In first aspect, the above-
mentioned description has shown that generally Indonesia, Malaysia, Singapore and the
Philippines have complied with international standards which stated that the impact of conviction
toward election result should regulated in the legal framework. However, legal framework of
elections in Indonesia does not fully conform to those standards, since it does have rules which
state that irregularitics have implications on the outcome of elections. The legal framework
merely states that conviction on bribery case has implication to disqualify a candidate involved
in the case.

In criminal proceeding, Indonesia and the Philippines applies a more streamline process
either in investigation, prosecution, and trial proceeding. While in other countries there is no
special rule which streamlines the criminal proceeding of election offences. As other criminal
offences, election offences treated equally. This includes the issue of proof, either standard of

proof or burden of proof. The legal frameworks and the relevant cases have shown that in these

1% Sessions Court (Miri) ~ Criminal Case No. 62-27-95. In Public Prosecutor v Wong Sing Nang, the legal bases
being used are, among others, the Criminal Procedure Code (FMS Cap 6), Election Qffences Act 1954 and the
Evidence Act 1950.

%7 See Tunku Sofiah Jewa, op.cit., volume 1-3.
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countries, the prosecutor bears the burden of proof, while the standard of proof is beyond a

reasonable doubt,
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CHAPTER 6

SETTLEMENT OF ELECTION OFFENCES
IN ELECTION PETITION PROCESS

“Free and fair election requires equality before the law and legal protection for all candidates and their
agents. Government and electoral institution shall provide impartial and efficient complaint mechanism
as well as effective compensation and settlement for political contestants. ™

The previous chapter has discussed settlement of election offences through the criminal
process covering both the substantive and procedural aspects. The present chapter discusses
several issues related to different aspect of election offences, namely the electoral aspects which
are basically civil in nature. There is one major issuc with the substantive aspect that need to be
scrutinised, that is, election offences used as a ground for election petition. On the other hand,
the procedural aspect requires a discussion of the institutional roles (jurisdiction and model of
settlement), the burden and standard of proof and the time limit for settlement (streamlining of
the process).

Since there is only one major substantive issue, the substantive issue will be discussed
together with the procedural issues under the respective countries covered in the study. This
chapter will conclude with recommendations on streamlining the election petition process and

also a consideration of protection of both the public and individual interest.

6.1 Mode of Settlement
As a background to the main discussion in this chapter, there is a need to briefly provide
the basis and summary of models of electoral dispute settlement. The basis is international

standards and there are five models.

! Merloe, Patrick, Pemilihan Umum Demokratis: Hak Asasi, Kepercayaan Masyarakat dan Persaingan Yang Adil
[Democratic General Election: Human Rights, People Trust and Fair Competition], (Jakarta: Dinas Penerangan
Amerika Serikat, 1994) at 11.
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According to international standards, the right to challenge election results and for
aggrieved parties to seek redress must be provided by law. The petition process should set the
scope of available review, procedures for its initiation, and the powers of the independent
judicial body charged with such review.? In this respect, there is no strict model to be followed.

As has been mentioned by J. Clifford Wallace, in order to gnarantee the functioning of a
democratic process, there should be a logical method to settle disputes over electoral law
violations. The method is expected to be one which adheres fo the principles of truthfulness,
fairness and effectiveness. Furthermore, best practices of such method are likely to differ from
one couniry to another due to differences in culture, interest, and expectation. However, in
general, a society needs selected norms, namely those which promote an open and transparent
system, and society’s confidence upon the fairness of an election process.’ In a dispute
settlement, the court also plays an important role in ensuring free and fair elections. This
importance is particularly due to its potential as a weak point in the electoral system.”

There are various models of electoral dispute settlement. We may identify at least five
models of electoral dispute settlement, i.¢.,(i) electoral management bodies investigate and settle
a complaint, accompanied by the possibility of appeal to higher level; (ii) a special electoral
court, election judge or electoral fribunal to settle election complaints; (iii) a general court
processes for election complaint, accompanied by the possibility of appeal to a higher level; (iv)
a Constitutional Court or a constitutional justice body to handie electoral dispute settlement; and

(v) settlement of election dispute by a Supreme Court. Based on the election laws of the

2 United Nations Centre for Human Rights. Professional Training Series No. 2, Human Rights and Elections: A
Handbook on the Legal, Technical and Human Rights Aspects of Elections, (New York and Geneva: United Nations,
1994} at 16.

* Wallace, J. Clifford, “Gugatan Pemilu di Amerika Serikat” [Election Petition in the United States of America),
Paper presented in Workshop concerning the Rele of Constitutional Court on Settlement of Resuit of Election
Disputes through a Transparent Court Process, February, Bogor, 2004, at 1.

4 Abdul Aziz Bari, Malaysian Constitution a Critical Introduction, (Kuala Lumpur: The Other Press, 2003) at 219.
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respective countries, it can be concluded that the models preferred by each country are as

follows.
Table 6.1
Electoral Dispute Seftlement
System of Dispute Settlement Country
Electoral bodies investigate and settle | The Philippines

complaint, accompanied by appellate
possibility to higher level

Elective Barangay Officials, Elective
Municipal Officials appeal to Comelec
finally to Supreme Court;

Elective Regional, Provincial, City,
Officials appeal to Supreme Court

Special election court, election judge or

Malaysia , Singapore

electoral tribunal to process election | The Philippines (election for house of

complaint; representative/HRET and  Senate/SET);
appeal to Supreme Court

General court process of election| Indonesia  for  regional  election

complaint, could appeal to higher level;

(municipality election) (2004-2008)

Settlement of election dispute delivered to
Constitutional Court or constitutional
justice body

Indonesia (election for DPR/DPRD, DPD,
President) and Regional Election

Settlement of election dispute by Supreme
Court

Indonesia for regional election
(gubernatorial election)

The Philippines (Presidential Election)

6.2 Election Offences as Ground for Election Petition

The purpose of submitting an election petition is especially to request that the results

acquired by a contesting party be cancelled due to a certain ground. This sub chapter shall limit

the discussion to whether there are relationships between election offences and election petition.

Can all categories of election offences be used as ground for election petition? As a background

it is a need to explain whether there are rules regarding election petition in each country.

Settlement of election..., Topo Santoso, FH Ul, 2009.

224




Table 6.2

Election Petition

Country Provisions Grounds for election petition Limitations of
regarding offences being
Election used as grounds
Petition for petition

Indonesia Yes, Vote miscalculation No provision
Provided in the
Constitutional
Court Law

Malaysia Yes, a) ab inifio ineligibility; b) election | All corrupt or
Provided in the | offences; and ¢) conduct of the elections | illegal practices
Election
Offences Act

Singapore Yes, (a)general bribery, general treating, or | All corrupt or
Provided in the | general intimidation, or other | illegal practices
Parliamentary | misconducts, or other circumstances,
Elections Act | whether similar to those enumerated

before or not, the majority of electors
were or may have been prevented from
electing the candidate or group of
candidates whom they preferred; (b) non-
compliance with the provisions of Act
relating to elections, if it appears that the
election was not conducted in accordance
with the principles laid down in those
provisions and that the non-compliance
affected the result of the election; (c)
corrupt practice or illegal practice was
committed in connection with the
election by the candidate or with his
knowledge or consent or by any agent of
the candidate; (d) candidate personally
engaged a person as his election agent, or
as a canvasser or agent, knowing that the
person had, within 7 years prior to the
engagement, been convicted or found
guilty of a corrupt practice by a District
Court or by the report of an Election
Judge; (e) that the candidate was at the
time of his election a person disqualified
for election as a member
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The Yes, Pre-Proclamation Controversies * Not stipulated in

Philippines | provided in the the Law
Omnibus (a) Illegal composition or proceedings of
Election Code |the board of canvassers, (b) The}|
of the canvassed  election  returns  are
Philippines incomplete, contain material defects,

appear to be tampered with or falsified,
or contain discrepancies in the same
returns or in other authentic copies; (c)
The election returns were prepared under
duress, threats, coercion, or intimidation,
or they are obviously manufactured or
not authentic, and (d) When substitute or
fraudulent returns in controvert polling
places were canvassed, the results of
which materially affected the standing of
the aggrieved candidate or candidates;
(d) Material defects in the election
returns; (e) election returns appear to be
tampered with or falsified; and (f)
Discrepancies in election returns; (g)
ineligibility or of disloyalty to the
Republic of the Philippines.

In an election contest

All legal and factual issues, election
irregularities as fraud, vote-buying and
terrorism

6.2.1 Election Petition in Indonesia: Grounds and Process

In Indonesian election legal framework, the resulis of general elections can only be
overruled by submitting a petition concerning those results before the Constitutional Court. As
has been discussed in the previous chapter, the settlement process over the reported election
offences will only result in a criminal sanction for the offender, but it will not affect the results of

the General Election itself.

3 Refers to any question pertaining to or affecting the proceedings of the board of canvassers which may be raised
by any candidate or by any registered political party or coalition of political parties before the board or directly with
the Commission,
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What kind of grounds can be used for submitting an election petition in Indonesia? If
these grounds include election offences, what sort of offences are eligible to be used as grounds
for the petition? Referring to section 75 of Law Number 24 of 2003 and the Constitutional Court
Regulation Number 04/PMK/2004, the only ground for submitting an election petition is one that
involves an assumption of vote miscalculation announced by KPU. Therefore, the occurrence of
election offences cannot be used as a ground to submit a petition over the General Election result
to the Constitutional Court.

If the only eligible reason to submit the petition is the miscalculation done by the KPU,
one may then ask whether such incident may have been caused due to certain election offences
(for example, manipulation of election result). Can this irregularity become the ground of an

election petition? It is submitted that, since Law No. 12 of 2003 states such condition in a general

term, i.e., the occurrence of miscalculation, then it must be interpreted broadly (mistakes by
coincidence, negligence or deliberateness). Therefore, any election offences which may affect
the vote calculation made by KPU eventually affecting the fair acquirement of seats, can be used
as a ground for submitting an election petition in Indonesia.

Our next concern is on what sort of election offences can affect the vote calculation made
by KPU. As has been mentioned previously, there are several offences which are greatly affect
or influence the acquisition of votes and seats (but not considered related to the possible
cancellation of general election result) i.e., offences stipulated in section 140 paragraphs (1),°

2,7 3)° and (4)° of Law No. 12 of 2003. These offences can thus be used as a ground for

SAnyone who intentionally commits an action which causes the voting right of a voter becomes invaluable or causes
a certain general election participant to acquire additional votes or its acquirement of votes is decreased.

Anyone who intentionally damages or loses the sealed general election result.

*Anyone who due to his negligence causes the damaging or losing of the sealed general election result.

®Anyone who intentionally alters the general election result and/or the minutes and the certificate of the general
election result.
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submitting an election petition, due fo their described nature as to be able to affect the
calculation. On the other hand, other offences (including bribery towards voters) are not eligible
to be used as petition grounds since they do not lead (directly) towards miscalculation.
Nevertheless, Law Number 24 of 2003 (concerning the Constitutional Court) does not mention
these grounds explicitly.

Hence it is clear that the only eligible grounds for submitting an election petition in
Indonesia would be those which involve a single requirement, namely the existence of “vote
miscalculation committed by the Election Cormmission (KPU).“

It is submitted that this provision should be corrected, because in fact there are some
election offences that could affect votes miscalculation other than the ones stipulated in Law
No.12 of 2003, i.e. (i) intentionally committing an action which causes the voting right of a voter
to become invaluable or causes a certain general election participant to acquire additional votes
or having his/her acquirement of votes decreased; (it) intentionally damaging or losing the sealed
general election result; (iii) by negligence causing damage or losing the sealed general election
result; and (iv) intentionally altering the general election result and/or the minutes and the

certificate of the general election result.

The occurrence of votes miscalculation —. Ground of Election Petition

Despite the limitations of offences stipulated by Law No. 12 of 2003, the Constitutional
Court accepted grounds of petition in the forms of: (i) the existence of vote miscalculation; and
(ii) the existence of election offences which affected the vote miscalculation.!® An example of

vote miscalculation used as a ground for petition can be seen in an election petition raised by

% Other election offences such as money politics (bribery), violence, pre-campaign period campaigming, cannot be
accepted as a ground of petition.
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Partai Bulan Bintang [Crescent Star Party/ PBB]. According to the petitioner, KPU had
implemented a wrong method in calculating the votes and that the method of implementation
was against the law, as it resulted in harm for the said party.

The petitioner argued that KPU had conducted calculation by’ joining the acquired
amount of party votes with individual votes. One example of this can be seen in Banten II
constituency in which PBB claimed as to have gained 97,616 votes, instead of 57,385 (as
declared by KPU).!" In another case, the Constitutional Court also accepted a petition from
Partai Nationalis Banteng Kemerdekaan [Freedom Bull Nationalist Party/PNBK] due to vote
miscalculation in constituency Il of Gianyar Municipality (Bali)."? According to the
Constitutional Court (MK), the votes obtained by PNBK in TPS (Polling station) 1 and TPS 17,
Batuan Village, Sub District Sukawati that were not included in the PPK and KPU Gianyar
Municipality votes calculation shall be taken into account.”

The occurrence of manipulations toward vote calculation documents has indeed been
considered as an acceptable reason to submit an election petition. A relevant case on this issue is
the petition from Partai Amanat Nasional [National Mandate Party/PAN] concerning calculation
irregularity for DPR elections in Sulawesi Tengah [Central Sulawesi] constituency.” The
petitioner alleged that there was irregularity within the data assembled by the KPU. The
Constitutional Court eventually granted the petition, thus shifting the seats that were previously
acquired by Partai Demokrat [Democratic Party] prior to the petition, to Partai Amanat Nasional

[National Mandate Party/PAN]."

! Case No. 045/PHPU.C1-11/2004.

2 Case No. 015/PHPU.C-11/2004.

3 Constitutional Court, Berita Mahkamah Konstitusi [Constitutional Court News], Edisi Khusus Penyelesaian
Perselisihan Hasil Pemilu 2004 [Special Edition: Settlement of 2004 General Election Dispute], No. 5, June-July
2004, 16-17.

" Case No. 039/PHPU.C-I1/2004.

* Constitutional Court, op.cit., 22.
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Another problem which lies in the matter of finding a ground for submitting an election
petition is the interpretation of the “election result.” Up until now, the term remains to be
interpreted in a narrow sense, namely the “result-based approach” and not the “process-based
approach.”

There is no election court or election judge in Indonesia.'® Yet this does not imply the
absence of institutions authorised to conduct election dispute settlements. In Indonesia, an
institution that performs such role is the Constitutional Court (Mahkamah Konstitusi). Therefore,
in effect, the Constitutional Court has already been playing a role as the “election court” all these
time. However, if we are to categorise each maiter related to general elections by matching it

with the relevant institutions, we can come up with the following:

Table 6.3
Type of Cases and the Relevant Institutions in Indonesia
No | Matters Institution
1 | Election offences District Court, High Court

2 | Disputes in the Process of Elections (do | Election Supervisory Commitiee
not include disputes over election result)

3 | Disputes over the General Election Result | Constitutional Court

These courts possess different roles and authorities compared to the Supreme Court. One
of these authorities which are highly important according to international standard is the

settlement of election disputes.'” The settlement of election cases is considered as one of the

' The discourse regarding the General Election judiciary was once brought up, especially after the 1999 General
Elections; however, by 2004, in both the Constitution and the Law regulating the General Elections, there was no
mention of a special election court.

17 Refer to Article 24 C of the 1945 Constitution, section 10 Law No. 24 of 2003, sections 104 and 134 Law No. 12
of 2003.
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most important thing in the whole election process, since the lack or absence of that element
could possibly induce major political problems or even political chaos.

In Indonesia, not all elections-related dispUtes are handled by the Constitutional Court.
The Court is charged only to resoive the disputes over election results that have already been
announced nationally by the Election Commission, which may affect the number of seats
acquired by a party in a particular constituency.'®

The petitions over general elections in Indonesia are to be submitted to the Constitutional
Court. This is in accordance to the provisions given in the 1945 Constitution, the Constitutional
Court Law,'? and the General Election Law.”® The term used in these laws and regulations is
“petition for disputes over general election results.”

By analysing cases which are related to election offences (especially the Legislative
General Election for DPR, DPD, and DPRD), we can see that for the 2004 General Elections, the
Constitutional Court had settled 252 election petition cases for the DPR and DPRD General
Elections submitted by 23 political party petitioners, and 21 cases for General Elections for the
House of Region Representatives (Dewan Perwakilan Daerah/DPD). Therefore, the total number
of case dealt through election petitions in the Constitutional Court for the Legislative General
Elections (DPR, DPD, and DPRD) are 273 cases.?!

In the 2004 General Elections, election petitions were settled by the Constitutional Court,

which tried the disputes at the first instance and at the last resort.”? The disputes were mostly

'8 Section 74 (2) Law No. 24 of 2003, section 4 Peraturan Mahkamoh Konstitusi No, 04/PMK/2004 tentang
Pedoman Beracara dalam Perselisihan Hasil Pemilihan Umum [Constitutional Court Regulation No. 04/PMK/2004
concerning the proceedings of a general election result settlement].

1 Law No. 24 of 2003.

2 1aw No. 12 of 2003.

2 Berita Mahkamah Konstitusi [Constitutional Court News], No. 5, June-July (2004) 4-5,

2 [ aw Number 24 of 2003 section 75, the Constitutional Court Regulation Number 04/PMK/2004, section 5 {4) (b).
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examined by nine judges (or seven judges in extraordinary circumstances).” As has been
explained earlier in this chapter, unlike the provisions regarding election petition in Malaysia,
Singapore and the Philippines (which are mostly stipulated in their respective general election
law), there is only one section in Indonesia’s election law 2% that covers issue regarding election
petitions, which is section 134:

“In case if a dispute occurs regarding the resuits of the General Election as meant in

section 104, it shall be examined and decided for the first and final degree by the

Constitutional Court.”

By virtue of the provision in the 1945 Constitution and Law Number 24 of 2003 and
section 134 of Law Number 12 of 2003 as aforementioned, the Constitutional Court arranges the
procedural rules of dispute settlement over general election results.”® In the 1999 General
Elections, the 1945 Constitution had yet to stipulate provisions regarding constitutional court and
there was no laws regulating the Constitutional Court. The authority to settle election disputes at
that time was given to the Supreme Court of the Republic of Indonesia.

In the 1999 General Elections, there was only one submitted case concerning election
offence, and it was a suit against the Golkar Party which was alleged for violating Law Number
2 of 1999 and Law Number 3 of 19997 The issue at that time was related to illegal campaign

funds. In the said case the Supreme Court finally dismissed the suit.® The procedures for case

settlement in this particular case referred to the Supreme Court Regulation Number 2 of 1999,

B Law Number 24 of 2003, section 28 (1) states: “The Constitutional Court examines, trials, and decides in the
plenary session of the Constitutional Court with nine constitutional judges, except for extraordinary circumstances,
which is conducted with seven constitutional judges chaired by the Chairman of the Constitutional Court.” Section
28 (4) states: “Before the plenary session as meant in the paragraph (1), the Constitutional Court can form a panel of
judges which members consist of at least three constitutional judges to conduct examination which result shall be
discussed in the plenary session to be decided.”

# According to the Law Number 12 of 2003.

B The Constitutional Court Regulation No. 04/PMK/2004.

% Regarding the political party.

¥ Regarding general election.

**The decision of the Supreme Court of the Republic of Indonesia Number 01.G/WPP/2001.
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Therefore, with the applicability of Law Number 24 of 2004, we may conclude that there had
been a significant progress in election offence dispute settlements, since its procedures had
become clearer than ever before.

The right to submit an election petition remains only for entities who participate in
general elections. In the case of DPR/DPRD elections, the participants are political parties.”
Nevertheless, this provision seems to be problematic. The problem lies with the fact that the
legal framework does not provide any right for a DPR/DPRD candidate to submit an election
petition. Instead, that right is granted for his/her political party. Therefore, if the candidate’s
political party decides not to submit any petition, the candidate’s rights will eventually be
impaired.

As has been mentioned, according to Indonesian electoral system, one or more candidates
from the same political party may participate in one constituency. These candidates are recorded
in a numerically sorted list determined by their party. However, in the end, only the candidate
who can be directly elected is one who manages to fulfil the eligible seats quota, regardless of
his/her numerical order. On the other hand, for candidates who fail to fulfil the seats quota, their
seats shall be determined by their numerical order.

There is a potential problem which may arise from this circumstance. For example, a
candidate argues that there has been a miscalculation done by the KPU, which caused him to fail
in obtaining a seat, and thus automatically allows another candidate from the same party (which
is in the higher numerical order) to defeat him. In this particular case, the failing candidate
cannot submit an election petition to the Constitutional Court.

Then, how can the unsuccessful candidate seek justice? Can he/she file a complaint to the

General Election Supervisory Committee (Panwasiu)? In accordance with its mandate, Panwasly

B Law Number 24 of 2003, Section 74 (1),
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is not authorised to handle such complaint. Therefore, the absence of a provision regarding the
right of a candidate to submit a petition is a violation of the candidate’s political right, which
should have been assured by the state. This is related to principle that there must be a remedy
approach.

This is a right which was supposed to be provided by law. According to intemal;ional
standards, “law should provided the right to challenge election results and for aggrieved parties
to seek redress.” A candidate or political party in the election can fight for its right by petitioning
the election result. As has been mentioned in chapter two, according to Phil Green and Louise
Olivier:>®

“A mechanism for challenging results is desirable at every stage of the vote counting

process. This helps to ensure that the election process is transparent, that election

authorities are accountable, and that the election outcome is acceptable to all parties.

Aggrieved parties and candidates must be able to challenge results based on factual

information and are enfitled to an independent and fair hearing on the merits of their

case.”

To protect the right of a candidate in such situatioﬁ, it is submitted that the relevant
provision need to be improved by providing the right of a candidate (not only his/her political
party) to seek redress by submitting an election petition. In the 2004 General Elections, there
were 23 of 24 political parties which submitted election petitions. In each of these petitions, one
political party can contest the general election result in more than one constituency, such as the
Welfare Justice Party (Pariai Keadilan Sejahtera) which contested the result of the general
elections for members of DPR/DPRD in 24 constituencies. The National Mandate Party (Partai
Amanat Nasional) in its petition contested the results of the general elections in 20

constituencies. From at least 252 cases of petitions contesting the general election result at the

time, only 23 of them were granted by the Constitutional Court.

* Phil Green and Louise Olivier, “Challenging Results (Mechanisms for Challenging Results)”August 10, 2007,
http://aceproject.orgface-enftopics/ve
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Despite the fact that each party may have a right to submit complaint, only parties which
are eligible to have a legal standing to submit a petition against a general election result (election
petition) to the Constitutional Court are those participating in the General Elections®' The
definitions of “parties” mentioned here differ according to the type of election. In the
DPR/DPRD election, such parties are the political parties’ and in the DPD election such parties
are Indonesian citizens® who compete as independent candidates for the members of the DPD.3*

The petition submitted to the Constitutional Court shall contain assumptions concerning
the alleged miscalculation of votes by the KPU, a statement on the correct calculation according
to the petitioner, a petition to cancel the general election result announced by KPU, followed by
a declaration that the correct calculation of votes is the one stated by the petitioner.*

One may then ask, what will happen if a contradictory process takes place? If, for
example, the Constitutional Court decided that there is a miscalculation caused by prohibited
conducts as explained in section 140 sub sections (1) to (4) Law No. 12 of 2003, can such
decision be used as a ground for the law enforcement agency to prosecute the offender 7
Basically, there is no provision regarding this issue, neither in terms of prohibiting nor permitting
it. Nevertheless, this kind of issue is difficult to process since the initiative to submit the
reports/findings is held by Panwaslu to the investigator according to a certain limited period. By

the time the process in the Constitutional Court is completed, the overall time limit allocated for

the process (investigation and prosecution) will have been exceeded.

*} Section 74 (1) of Law Number 24 of 2003.
3 For the DPR and DPRD elections, the petitioners are the political parties which nominate candidates; therefore,
the candidate does not have legal standing to submit an election petition to the Constitutional Court.
% Since the participants in the General Election for the members of DPD are individuals (instead of political
B‘a.rties), such candidates are the parties who become the petitioners in the Coastitutional Court.

House of the Regional Representatives (Dewan Perwakilan Daerah).
33 gection 5 (4) (b) of the Regulation Number 04/PMK/2004; See also Sections 75 and 31 (1) (b) of Law Number 24
of 2003.
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In respect to this particular issue, it would be enlightening to discuss the Reform Star
Party (Partai Bintang Reformasi/PBR) case.’® Based on the Constitutional Court’s decision,
Panwaslu of West Kalimantan Province had processed the criminal case, but then they found
obstacles in doing so. Due to certain reasons (such as procedural reason), the police department
had never forwarded this case to the Public Prosecutor. Furthermore, the criminal proceeding of
this case was finally put to an end though the Constitutional Court clearly stated that there were
election offences committed during the election process.

This problem itself was revealed after two different versions of vote calculation were
found in the Sintang Municipality Election Commission (West Kalimantan Province). The
evidence provided by the pet_itioner (Reform Star Party) had received support from the
Chairperson of the Sintang Municipality Election Commission, Dra. Hj. Musjahadah. On the
contrary, four other members of the Sintang Municipality Election Commission (Victor
Emanuel, Ewedy Fahruk, Gusti Sumarman, and Nekodimus) denied the validity of the
petitioner’s findings. According to them, the accurate data was the one which had been presented
during the Constitutional Court proceeding.

In the Court, it was then found that the data submitted by these four members of the
Sintang Municipality Election Commission was not the one ackmowledged by the General
Election Commission. This means that their version of vote calculation was different to that of
the General Elecion Commission, and thus their statements were insufficient to deny the
petition.

Regarding the mode of settlement and ground of petition, from the above-mentioned

discussion it can be concluded that the legal framework of elections in Indonesia has already

36 Case No 028/PHPUJ.C1-11/2004.
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provided for the protection for an aggrieved party to seek redress through election petition. The
Constitutional Court is the only judicial institution which has authority to handie such election
dispute. However, at the meantime, the dispute over regional elections (Pilkada) is still handled
by the Supreme Court. In the near future, all kind of election result dispute is to be settled by the
Constitutional Court.

This arrangement is guite clear and can be regarded as a significant improvement
compared to the previous legal framework applied in Indonesia. Before the implementation of
such mechanism, there were difficulties faced by the opposition parties to challenge election
result, The absolute decision of election result was made by the General Election Institute (LPU),
an official body under the Ministry of Home Affairs. The other positive thing is the fact that the
Constitutional Court focuses only on four main legal problems (including election dispute) and
makes its decision more accurate than that of the Supreme Court, which has to handle various
legal problems.

This kind of arrangement is in accordance with international standards which provide no
rigid institutional form to handle election dispute. Related to the standard, it is provided that:

“The legal framework should provide that every voter, candidate and political party has

the right to lodge a complaint with the competent electoral management bodies (EMB) or

court when an infringement of electoral rights is alleged to have occurred. The law must
require that the appropriate EMB or court render a prompt decision to avoid aggrieved
party losing his/her electoral right.”*’

With regard to ground of petition, the only ground for submitting an election petition is
one that involves an assumption of vote miscalculation announced by KPU. Therefore, the

occurrence of election offences cannot be used as a ground to submit a petition over the general

election result to the Constitutional Court,

*" International IDEA, International Electoral Standards, Guidelines for Reviewing the Legal Framework of
Elections, (Stockholm: International Institute for Democracy and Electoral Assistance, 2002) at 93-94.
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It is submitted that this very narrow and limited ground of petition is insufficient to
protect the election process from irregularities which may affect the election result. Beside, such
narrow provision can be used by corrupt politicians or political parties to commit various kinds
of offences without fear that their election resulf would be voided through an election petition.

As mentioned in chapter two, the United Nations guidelines affirm that:

“...the national electoral law must protect the political process from corruption, official

misfeasance, obstruction, undue influence, personation, bribery, treating, intimidation and

all other forms of illegal and corrupt practice. Civil and criminal liability should be
imposed for the acts of misfeasance, nonfeasance and malfeasance by election officials.

The right to challenge election results and for aggrieved parties to seek redress should be

provided by law. The petition process should set out the scope of available review,

procedures for its initiation and the power of the independent judicial body charged with
such review. The effect of irregularities on the outcome of elections must be established
by law-,ﬁs

By using systematic interpretation, ground of election petition should comprise those
offences which highly influence the result of an election process. It is therefore important to
improve the Indonesian legal framework by adding certain election offences (such as bribery,
manipulation of documents for registration and candidacy, illegal campaign fund) into grounds

of election petition.

6.2.2 Election Petition in Malaysia: Grounds and Process

-~ The Election Offences Act 1954 provides two grounds for disputing or rejecting the
general election result, i.e., avoidance by conviction in a criminal court”” and avoidance of
election on election petition.” In Hamad Bin Mat Noor v Tengku Sri Paduka Raja & 2 Ors,"!

the legal issue was on whether there is more than one ground for the avoidance of an election.

* United Nations, op.cit., 82.

3 Part V1 Section 31 of the Election Offences Act 1954,

“ part VI Section 32 of the Election Offences Act 1954,

' Hamad Bin Mat Noor v Tenghu Sri Paduka Raja & 2 Ors [1993] 2 AMR 33 quoted in Tunku Sofiah Jewa,
Malaysian Election Laws, Vol.III, (Kuala Lumpur: Pacifica Publications, 2003) at 1322-1330,
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The judge affirmed that Part VI of the Act provides two types of grounds for the avoidance of
elections — one, by reason of conviction in a criminal court under section 31, and fwo, by the
findings made by an election judge by way of a petition submitted to him based on any of the
grounds set out in section 32.

Different from Indonesia, where rules concerning election petition are not stipulated in
the General Election Law (Law No. 12 of 2003) but in the Constitutional Court law (Law No. 24
of 2003) as an institution authorised to settle election petition; in Malaysia, the provisions
concerning election petition are stipulated in the Election Offences Act 1954 especially in Part
VII which regulates the administering judge, entities who may present the petition, relief which

may be claimed, and time for presentation.

Rejecting Election Result: i: conviction of candidate

election petition

According to the Federal Constitution, no elections of the House of Representatives or
the Legislative Assembly of a state shall be called in question except by an election petition
presented to the High Court having jurisdiction in which the election was held.*?

In Malaysia, every petition is tried by the Chief Judge or by a judge of any High Court
nominated by the Chief Judge.”® It is now possible for a Chief Judge to appoint a judge of any
High Court in Malaysia, including those of which the appointee may not be a judge under that
High Court, provided that Chief Judge consults the Chief Judge of the appointee’s High Court

concerning the app«u:tintrmernt.44

*2 The Federal Constitution, Article 118.

3 Election Offences Act 1954, section 33 (1).

4 Rachagan, Sothi, Law and the Electoral Process in Malaysia, (Kuala Lumpur; University of Malaya Press, 1993)
at 198. See Election Offences Act 1954 section 33 (1} and the Courts of Judicature (Amendment} Act 1994 (Aet
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What are the eligible grounds {particularly offences) for submitting an election petition in
Malaysia? The answer to this question may be found in the stipulations found in section 32 of the
Election Offences Act 1954. In this law, five grounds of petition submission are explained, and
they can be placed into three categories: a) ab inmirio ineligibility; b) election offences

(comprising of three grounds);*® and c) conduct of the elections.*®

Grounds of Election Petition: .5 ab initio ineligibility
election offences

conduct of elections

As has been mentioned, the election offences category can be further divided into three
sub-categories of offences. Two among them include: (1) corrupt or illegal practice by the
candidate or with the candidate’s knowledge or consent, or by any agent of the candidate; and (2)
general bribery, treating, intimidation or other misconducts and circumstances which have so
extensively prevailed that they may have reasonably affected the result of the election.

The first sub-category can be seen as an open one in terms of limitations, meaning that it
is not limited as to elaborate what sort of corrupt or illegal practices may be used as a ground for
an election petition. Therefore, any type of such practices may be eligible to fulfil the
requirements of the first category for submitting a petition, bearing in mind that they must at
least posses either of these criteria: committed by the candidate, occurred with the candidate’s

knowledge or consent, or done by any agent of the candidate. On the other hand, the stipulations

A886). In Malaysia there are two High Courts, being (i) High Couwrt of Malaya, and (ii) High Court of Sabah and
Sarawak. Each of the High Court has a Chief Judge as its most senior judge.

4 The first of these pertains to the appointment of the election agent or other agents and canvassers. The second
category of offences pertains to corrupt or illegal practice by the candidate or with the candidate’s knowledge or
consent, or by any agent of the candidate. The third category of election offences comprises general bribery,
treating, intimidation or other misconduct and circumstances which have so extensively prevailed that they may
E.asonably be supposed to have affected the result of the election. See Racahagan, id at 212-214.

Id at210.
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.made by the second sub-category imply not on the issue concerning the illegal nature of the
actions, but rather on whether or not the results of the elections are affected by such actions.*’

Hence, the answer to the above question is clear, i.e., any type of corrupt or illegal
practices can be used as a ground for the submission of an election petition, as long as the
practice fulfils the criteria of either, i.e,, committed by the candidate, occurred with the
candidate’s knowledge or consent, or done by any agent of the candidate.

In Malaysia, the settlement of petitions concerning election offences is conducted by the
Election Court, instead of a criminal court. The provisions regarding the role of the election court
is elaborated in the Election Offences Act 1954. In this phase of seftlement, there is no specific
role to be assumed by the police or the public prosecutor. The party who feels aggrieved by the
decision of the Election Commission of Malaysia can directly submit its petition to the Election
Judge. Meanwhile, the role of the criminal court along with other institutions integrated within
the criminal judiciary system (i.e. the police and the public prosecutor) will only deal with the
criminal aspect of the said case.

Therefore, the distinction between the two categories of cases can be concluded as

follows. The settlement of election offences is conducted in the criminal court by the institutions

integrated in the criminal justice system, i.e., the police, the public prosecutor and the court;

while the settlement of election offences as the grounds of election petition is conducted by the

Election Judge.
An election petition may be presented to the High Court by either of the following

category of persons: (a) those who voted or had a right to vote at the election to which the

“"Rachagan, id at 214,
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setition relates; (b) those claiming to have a right to be returned or elected at such election; and
(c) those claiming to have been a candidate at such election.*®

By virtue of the Election Offences Act, the elements of relief which may be claimed by
the petitioner in light of the petition he/she has made are — a declaration that the election is void;
a declaration that the person was not duly elected or ought not to have been returned; a
declaration that any candidate was duly elected and ought to have been returned; and where the
seat is claimed for an unsuccessful candidate on the ground that he had a majority of lawful
votes, a scrutiny.*

According to the Election Offences Act, an election for the House of Representatives or
the legislative assembly of a state can only be called ir question by an election petition presented
to the High Court which jurisdiction include where the election was held.’® Rules which are used
by the High Court (Mahkamah Tinggi) to handie election petitions are the same as the rules
regarding the trial of other cases. The High Court can summon witnesses to appear before the
court and such witnesses can be examined and instructed to provide information in such trial.
Anyone unwilling to perform the instruction of the High Court can be sanctioned with contempt
of court.”!

The procedures related to the submission of an election petition are explained in the
Election Offences Act 1954 and its rules are further described in detail within schedule II of the
Act. A petition must be presented within 21 days since the date of publication of the result in the

Gazette, in which the day after the publication is counted as the first day.*?

8 Section 34 of the Election Offences Act. See also Rachagan, id at 198-199.

% Section 35 of the Election Offences Act.

%0 The Federal Constitution, Article 118; see also Rachagan, op.cit., 198.

%' Section 33 (2) and (3) of the Election Offences Act; see also Mohd. Salleh Abas, Pilikanraya Malaysia, Kuala
Lumpur, (Kuala Lumnpur; Dewan Bahasa dan Pustaka Kementrian Pendidikan Malaysia, 1987) at 53.

*2 Section 38 of the Election Offences Act. See also Rachagan, op.cit., 202.
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After the trial, the judge must prepare a verdict and deliver it to the election commission.
I'he decision can be utilised as a declaration resulting in the obligation of authorities to
accordingly alter the results of the general elections (pilihanraya). If the report prepared by such
judge states that someone has committed any corrupt practices or illégai practices within the
election, the final decision will be the same as if he is found guilty of conducting such actions by
the High Court. Thus, if the reported person is an elected candidate, then his candidacy will be
cancelled.”

Even though provisions regarding election petitions have been stipulated to allow better
opportunities for any aggrieved party in a general election to submit their petition, not all
objections can be legally acknowledged as election petitions. For parties competing in a general
election, it is very burdensome to submit an election petition. This is due to the expensive cost
required to do so. For example, the deposit required to register a settiement request in the High
Court is RM 10,000.>* If these parties consider that their petitions will not be too beneficial for
themselves, they will rather prefer to merely accept the announced general election result.”

This condition is very similar with what we may discover in England where general
election petitions are very rare. According to Brian Thompson, this may be partially explained by
understanding the nature of such petition. In England, an election petition is legally perceived as
a private action brought by the petitioner against the respondent. Therefore the petitioner must
present a security of £ 5,000 when presenting the petition.

Such payment is not uncommon, since the petition settlement process applies a civil

proceeding in which one of its features involves the requirement for the disputes to pay a certain

53 Mohd. Salleh Abas, op.cit., 55.

* Second Schedule [Section 42 (1)) of the Election Offences Act 1954.
% Wan Nik Wan Yussof, op.cit., 71.

% Thompson, op.cit., 161.
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.« of money. In this case, according to the civil procedure law, the payment covers three
Aings: summons, information, and stamp.” To sum up, it can be related to international
standards which maintain that:

“...the national electoral law must protect the political process from corruption, official

misfeasance, obstruction, undue influence, personation, bribery, treating, intimidation and

all other forms of illegal and corrupt practice. Civil and criminal liability should be
imposed for the acts of misfeasance, nonfeasance and malfeasance by election officials.

The right to challenge election results and for aggrieved parties to seek redress should be

provided by law. The petition process should set out the scope of available review,

procedures for its initiation and the power of the independent judicial body charged with
such review. The effect of irregularities on the outcome of elections must be established
by law.”?

As previously mentioned, by using systematic interpretation, the provision should be
interpreted that the ground of election petition should comprise offences which highly influence
the election process. Seen from this provision, it can be concluded that the rules conceming
ground of election petition in Malaysia is in line with such standard. In addition to that, the role
and function of Election Judge to settle an election petition has complied with the standard
because this special judge can focus to settle election dispute only, rather than settle many

categories of other legal disputes.

6.2.3 Election Petition in Singapore: Grounds and Process

Just like the nature of other issues within the comparison of both nations, there are
similarities between Singapore’s legal framework and that of Malaysia. According to the
Parliamentary Elections Act, there are two grounds which can be used to contest or challenge the

general election result, i.e. avoidance by conviction of candidate and avoidance of election on an

5 Section 4 Law No. 14 of 1970; Sections 121 and 182 of Herziene Inlands Reglement (HIR). Sudikno
Mertokusumo, Hukum Acara Perdata Indonesia [Indonesian Civil Procedure Law], 6th edition, (Yogyakarts;
Liberty, 2002) at 17.

* United Nations, op.cit. 82
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election petition. The first ground is affirmed in section 89 of the Act, which states that: “The
election of a candidate as a Member is avoided by his conviction for any corrupt or illegal
practice.”
Meanwhile the second ground is avoidance of election on clection petition. In this case,
section 90 states:
“The election of a candidate as a Member shall be declared to be void on an election
petition on any of the following grounds which may be proved to the satisfaction of the
Election Judge: (2) that by reason of general bribery, general treating, or general
intimidation, or other misconducts, or other circumstances, whether similar to those
before enumerated or not, the majority of electors were or may have been prevented from
electing the candidate or group of candidates whom they preferred; (b) non-compliance
with the provisions of this Act relating to elections, if it appears that the election was not
conducted in accordance with the principles laid down in those provisions and that the
non-compliance affected the result of the election; (c¢) that a corrupt practice or illegal
practice was committed in connection with the election by the candidate or with his
knowledge or consent or by any agent of the candidate; (d) that the candidate personally
engaged a person as his election agent, or as a canvasser or agent, knowing that the
person had, within 7 years prior to the engagement, been convicted or found guilty of a

corrupt practice by a District Court or by the report of an Election Judge; (e) that the
candidate was at the time of his election a person disqualified for election as a Member.”

Both the contents and formulation of the provisions are very similar to sections 31 and 32
of Malaysia’s Election Offences Act 1954, except for the types of the court in item (d), that is,
between Singapore’s District Court and Malaysia’s Sessions Court.

Similar to our previous conclusion over the Malaysian Election Offences Act, any type of
corrupt or illegal practices in Singapore can be used as a ground for the submission of an election
petition, especially if it is committed by the candidate, or with the candidate’s knowledge or
consent, or done by any agent of the candidate.

By considering the similarities between Malaysia’s and Singapore’s legal frameworks

described above, it can be observed the similarity between both countries in terms of the
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settlement -of election petitions. In both countries such role is given to by the Election Judge in
the High Court.

According to the Parliamentary Election Act, an election to the House of Representative
or 'ihe legisiative assembly of a state can be called in question only by an election petition tried
by the Chief Justice or by a Judge of the Supreme Court nominated by the Chief Justice for the
purpose.>’ The Chief Justice or the nominated Judge is referred to in this Act as the Election
Judge.®*

Regulations which are used by the High Court to settle election petitions are the same as
the regulations regarding the proceeding of other cases. The High Court can summon witnesses
to. appear before the Court and such witnesses can be examined and instructed to provide
information in such court. Anyone unwilling to perform the instruction of the High Court can be
sanctioned with contempt of court.%!

An election petition may be presented to the Hiph Court by either of the following
category of persons: (a) those who voted or had a right to vote at the election to which the
petition relates; (b) those claiming to have a right to be returned or elected at such election; and
(c) those alleging to have been a candidate at such election.”

According to the Parliamentary Election Act, the elements of relief which may be
claimed by the petitioner in light the petition he/she has made are: a declaration that the election
is void; a declaration that the person was not duly elected or ought not to have been returned; a

declaration that any candidate was duly elected and ought to have been returned; and where the

%% Section 92 (1) Parliamentary Election Act.

€ Section 92 (2) Parliamentary Election Act.

8! Section 92 (3), (4), and (5) Parliamentary Election Act.
52 Section 93 Parliamentary Election Act.
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seat is claimed for an unsuccessful candidate on the ground that he had a majority of lawful
votes, a scrutiny.63

The procedures related to the submission of an election petition are explained in the
Par!lz'amenrmy Election Act and its rules are further described in detail within the Fourth
Schedule of the Act. A petition must be presented within 21 days from the date of publication of
the result in the Gazette, in which the day after the publication is counted as the first day.**

The procedures and practices on election petitions are regulated by rules, which may be
made by the Rules Committee constituted and appointed under section 80 of the Supreme Court
of Judicature Act (Cap. 322).5° The presentation of an election petition shall be made by
delivering it to the office of the Registrar.®® An election petition shail contain the statements that:
(a) state the right of the petitioner to petition within section 93 of the Act; (b) state the holding
and result of the election, and (c) shall briefly state the facts and grounds relied on to sustain the
prayer. The petition shall conclude with a prayer as, for instance, that some specified person
should be declared duly returned or elected, or that the election should be declared void, as the
case may be, and shall be signed by all the petitioners. %

So far, there has yet to found any case that could be categorised 