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Introduction

The place that hurman rights occu-
pies tn national and meernatonal discourse
hus been hard fought for over the past five
decuades. Now. it is safe 1o predict that gov-
ernments” agendas at nattonal, regional and
global levels will inchude human rights in do-
mestic and foreign bilateral and multilateral
maiters, whether involving economic assis-
tance, diplomacy. trade. or mililary assis-
tance. Human rights is an evolving system
(hat has mcreasingly become integral (o
today's globul affuics. At the same timg, hu-
mai rights conlinues to reflect the value sys-
tem that more than five decades ago was
instrumental in generating the promotion and
protection of human rights. Within the evolv-
mg human rights system, the sermunal notion
of of cach human being’s entitlemicnt (o equal
rights 1s based on the fact that he or she has
been born — nothing more than that, and noth-
ing less.! The system’s mechanisms and pro-
cedures keep pace with political develop-
ments. As a result, while the human rights
value system maintains its integrity, the
mechanisms and procedures bear less re-
semblance to those of fifty years ago.

This article [irst considers the foun-
dations of the human rights system enshrined
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in the United Nations Charter of 1945- and
the Universal Declaration of Human Rights
ol 1948 It then touches on examples of
praclical questions of umplementation of
human rights via the treaty-based conumit-
tee system. and ends by sutrveying problem-
atic questions of universality of rights i re-
lation to cultural relativism and waditional-
(s

Human Rights in Context

Today, human rights looks back on
live decades of successes and Tailures. The
system has developed often uselul but often
futile implementation methods, and broad dis-
semination of human nghts goes on along-
side widespread censorship. Overwhelming
numbers of people 1n every corner of the
globe euch day suller violations ol basic
rights — the right to be secure from torture
and other maltreatment, the right to an ad-
equate diet and to health care, the right to
protection of the right to think and speuk.
Indeed, a deep-seated right that 18 busic to
all those rights — the right 1o learn that cv-
eryone has rnghts — represents perhaps the
most decp-seated contradiction of all. De-
spite the current Decade of Human Rights
Education®, education on human rights con-
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Linues to exist more 1in theory than in prac-
tice. Recognition of the urgent need {or hu-
min rights education was expressed recently
by a distinguished Indonesian who stated
fimly:
“The Indonesian government will
relentlessiy continue to pursue po-
lttical reforms ..., . so thal the
people will know their rights and
exercise them with conlidence that
they will be respected and pro-
leeted. Knowing and excreising their
rights, they can more actively par-
ticipate 1n the decision-making pro-

=

cesy that affects thewr lives.™

Too often, sull. when sovernments
meet mternally or ternationally to conduct
théir business, human rights 1s a requisite but
inelfectual term ol reference. [ts usage 18
too olten mvoked in terms of moral propri-
ety alone — and at that point, too often he
discourse ends, before the legully-binding na-
ture of imernational human rights obligations
is invoked, The problem with calhing upon
morality only, wo improve human rights, with-
out invoking the other half of the equation:
“International Human Rights Law.” is that
(as we sec daly from egregious human rights
viotations in many places) not all international
actors are driven by moral concerns. States
that tgnore legal obligations which they as
sovercign states have voluntarily undertaken,
must be reminded of those obligations. They
mast be reminded that supporting huiman
rights is not a mater of morality alone, but
of fegal responsibihity by virtue ol thetr mem-
bership in the United Nations. Fach state that
decides 10 become a member of the UN°
ratifics the UN Charter, which is a multilat-
eral treaty. Each member state is subse-

quently required Lo uphold the Charter m its
totality, including the spectfic human nghts

dutics. The Article 1 (33 of the UN Charter

stales:

The Purposes of the United Nations
are: ... lo achieve mternatuonal co-
operation in solving international
problems of an economic, social,
cultural, or humanitanan character,
and 1 promoting and encouraging
respect for human rights and for fun-
damenta! (reedoms for all without
distinction as to race, sex, language,
or religion;...”

The Charter and the International Bill
of Human Rights

There ix a new relationship between
the individual and the state, which traces back
to the Charter. The opening words ol the
Charter, which gave formal and authorita-

tive expression to human rights at the end of

World War I, ofter an innovative it not revo-
lutionary idea: “We the peoples of the
United Nations...” The words “We the
peoples” might lead one to believe that it was
the peoples ol the United Nations who were
the creators of the Charter when in fact. 1t
was the governments of a relatively small
number of savereign states — - fifty-one, in
fact — who were members of the United
Nations at the time that the Charter entered
into force. The Charter ymperiously offers
the notion of the sovereignty of peoples ina
document that in fact honors and ensures the
sovereignty of the state. To whal extent that
might 1n time raise questions about the ubso-
lule nature of staie sovereignly was not clari-
fied at that junclure, nor. following recent
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internacionad actions in places like Kosovo,
do the parameters of state sovereignty stand
clearly deflined today.,

Defining and understanding the term
“Human Rights™ begins with the basic av-
thority that resides m the Charter. At that
carly stage of the mternational human rights
regiime, the drafters of the Charter faced his-
oric respensibility in creating protections for
huinan beings against the power of the state.
The Charter dratiers took into consideration
proposals submitted by that new phenom-
cnon i the UN system, Non-Governmental
Organizations {NGOs} . who proposed incor-
porating an international Bill of Human
Rizhts. Instead. however, creation of the In-
eriational Bill of Human Rights was left 1o
the Commuixsion on Human Rights which
began its functions in 1947 with Elcanor
Rooscvelt as the first Chair® The lnterna-
tional Bill of Human Rights now consists of
the Untversal Declaration of Human Rights
and the two International Covenanlts, one on
Economic, Social and Cultral Rights, and
onc on Civiland Political Rights together with
1ts Optionad Protocol.

The adoption of the Declaration in
1948 was a paradigm shitt of the highest or-
der. It led to a hitherto undreamed-of status
lor the individual human being, 1 a world
where governments customarily reign un-
gquestioned and unassailable. Achieving
agregment among nation-stutes to the notion
of human beings as subjects, and not as be-
[ore merely as objects of international law,
constituted a preliminary inroad on the no-
tion of the supremacy of states, Had states
actively perceived the shift imphcit in the
Declaration’s creation as a potential chal-
tenge to therr supremacy, the Declaration
might never have seen the hight of day.

GLOBAL 6/2000

The Untversal Declaration of Hu-
man Rights is a resolution of the UN Gen-
eral Assembly, und as such does not auto-
matically acquire binding legal force ininter-
national law. According to the Preamble, the
Declaration serves as "a common standage!
of achievement” to which all may aspire.
During the post-colonial period, many new
nations emerging into full statchood incorpo-
raled the Declaration’s humitn rights prin-
ciples and language in thetr Constititions,
laws and statutes, thus enhancing the breadth
and depth of the Declaration’s authority.
Fortunately tor the development of human
rights, the creation of the Universal Decla-
ration occurred inthe early period of the cold
war: a few years delay might have given the
Declaration little chance of adoption by the
General Assembly.” Indeed, were it not for
the sense of shame that enveloped the globe
after the Holocaust, international human
rights law might have emerged as little more
than the voice of the global society’s con-
scienee, rather than the equally it not more
imporlant legal framework fora world-wide
human rights regime. "

The Soviet bloc at that time gave top
priotity (o cconomic, social und cultural rnghts.
based on the position that unless the basic
human needs of food and shelter were met,
all other rights could not be enjoyed. The
Western mdustrindized states accorded first
priority to civil and political rights, consider-
ing that the most basic human needs could
not exist 1 the absence of the right o think,
speak and act freely and i safety. Thus,
hampered by the realpolitik of the cold war
and the ideclogical rivalry that prevailed, and
forced to disregard the illogic of disconnect-
mg civil and political rights from economic,
soctal and cultural nghts, the General As-
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sembly carried out the division of the
Declarations’s identificd rights into two sepa-
rite treaties. The two human rights Cov-
enants were drawn up as fully binding multi-
Lateral treaties, in lorce for all UN member
states who ratity them. It was thercfore not
until 1976 that the two Human Rights Cov-
cnants entered into force as fully binding
multituteral treaties, nearly three decades
alter the Declaration’s adoption. "

The Umiversal Declaration of Hu-
man Rights 1s widely thought of as the heart
ot the mternational human rights system and
is undoubted!y the best known and most popu-
lar ol human rights instruments around the
eiobe. The Declaration succeeded 1n putting
into sumple and easily understood linguage
what is meant by the term “Human Rights.”
10 is widely accepted as an authorttative in-
terpretation of the human rights clauses of
the UN Charter. And over time. as national
udicial decisions have eited to the Declara-
tron, and as 11 has been acknowledged by or
mcorporated into a wide range of interna-
anonal documents. 1ts principles have been
elevated with considerable authority to the
status of customary international law, The
notion that the Declaration may now be con-
stdered binding on all states appears to have
achieved widespread acceplance not only
among legal scholars but increasingly through
(he statements of international conferences,
through state practice, and by court decisions,
The Declaration was intended to become,
and has indeed become, the touchstone of
the body of law and norms on human rights
everywhere in the world, '

Implementation Mechanisms

From among the wide range of in-

ternational human righis treaties now
farce, this article looks briefly at six treaties
tn particular. Each of these treaties estab-
lishes its own committee, and requires states
that ratify the treaty to subnul us report on
implementation to the respective comimittes.

The six treaties are:

1. Internationa! Covenant on FEconomic,

Soctal and Cultural Rights'

International Covenant on Civil and Po-

litical Rights"™

3. International Convention on the Eliminae-
tion of Atl Forms of Racial Discrimina-
tion'”

4. Convention on the Elimination of All
Forms of Discrimination Against
Women'”

5 Convention Against Torture and Other
Cruel Inhuman or Degrading Treatment
or Punishment'’

6. Convention on the Rights ol the Child™

E\J

Each trcaty speeifies the reguire-
ments of states parties” compliance and re-
porting. The logistics vary it detail from
trealy to treaty but overall are similar, In each
case, the committee receiving u state party’s
report on implementation examines whether
comphiance has been carried out and if so.
whether it has been accomplished through
legislative, judicial, administrative or other
means. The committee 15 free to comment,
and committecs’ comments dre sometumes
quite [orceful. On some occasions, the com-
mitlee has been instrumental in persuading o
government to improve its implementation.
Since the UN commitiees have limited power,
and because the preferred collaborative ap-
proach in the human rights tield is towards
collegial rather than controntational modali-
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les. the committe offers its assistance in
helping governments achicve more complete
realization of the spirit as well as the letter
of the freaty m question.

The Universality of the Declaration

The haste tenel of the Universal

Declaration 1s apparent: the universality of

riehts. In the post-colonial period, sonwe
emerging nations raised arguments againsi
the fundamental principle ol unmiversality, and
clutmed the superiority of tradition and cul-
ture over rights. especially when principles
of universality were not in conformity with
the identiicd norms of traditional culture, By
that reckoning, human rights was percerved
as o Western construct, and neither natural
e nor meegral in other cultures. Since many
of the present non-Western member states
bad not been members of the UN in 1948
and had had no voice tn adoption of the Dec-
laration. some held that the principles it laid
out should not be applicable to their society.

Another argument emanating from
less-developed countries made the case that
countries engaged in the process of modern-
ization should not be required to uphold therr
citizens” civil and political rights during that
critical period. regardless of treaty-based
oblizations. Leadership i less-developed
countries rejected the notion of monitoring
or oversight of human rights practices i thetr
countries. They called nonetheless tor con-
tinuation of development assistance without
conditionality, a position that 1s emblematic
of the traditionalist approach which held that
human rights should not be subjected to scru-
tiny by those holding the purse strings. How-
ever it was and arguably continues (o be in
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Farge measure the selfsame economic and
political elites 10 third world countries who
argue strongly oultside their countries for
cultural traditionalism, while i their home
countries, those same leaders ollen savagely
cut down what political scientist Jack Donselly
termed the “inconvenient focal customs.™
Those same ehites who may stand to benefit
most from an unchanging pohtical/cconomic
struclure at home may tend to argue maosi
strongly for a benign view of the cultural past
and heritage. 1 would appear that some mem-
bers of those clites stand to benefit from
entrenched structures that they have helped
develop at home, all within the conlines ol a
traditional cultural heritage that they them-
selves have defined or re-detined.

Universal Cultural Legitimacy and Tra-
ditionalism

Fvery human being has the right to
culture, including the right to enjoy and de-
velop cultural lile and dentity. Cultoral rights
are not however unlimited. The right (o cul-
ture 1s ethically limited at the point at which
it infringes on another’s human rights. Cul-
tural rights are not meant to be invoked or
interpreted in such a way as to justily any
act leading (o the denial or violation of oth-
ers” human rights, Claiming cultural tradition
as an excuse to violate or deny human rights
15 an abuse of the right to culture: c.g.. sla-
very s oulside cuttural legitimacy, as are tor-
tire, genocide, and discrimination.

Traditional cullure 1s not a substtte
for human rights. Tt is a cultural context i
which humuan rights are established. There
18 an increasing need to emphasize the com-
mon core values shared by all cultures. On
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the other hand, umiversalism does not imply
an “all or nuthing” approach beiween local
culture and mternational human rights stan-
dards. Rather, the approach sceks to achieve
a moral and political overlupping consensus
among the major cultural traditions of the
world. Traditional culture 1s not a substitute
for human rights; traditional culture forms a
cultural contextin which human rights must
be established. integrated, promoted and pro-
ected. Why not draw on traditional cultral
values o remforce the apphication of and
relevance of universal human rights? Tha
would place emphasis on the commaon, cote
values shared by all cultures: the value of
lite, social order. and protection from arbi-
irury rule. Traditional cultures should be ap-
proached and recognized as partners to pro-
mote greater respect [or and observance ol
hwman rights. Drawing on compatible prac-
tices and common values from traditional
cultures would enhance and advance human
richts promotion and protection. As UN Sce-
retary-Genera) IKofi Annan has stated,
*.[hluman rights are foreign to no cultare
and native to all nations.”

Cultures are normally more plural-
istic than montsuc. The assumption in some
quarters that culture is an unchanging, unique
and encapsulated whole 15 in many cases a
self-serving view, Change s natural and in-
cvitable. Customs we not tmmutably (1xed.
Culture is not static. It vartes with time, ge-
ography, and population. It is affected by
social and political change. The nature of
cich society’s culture can differ from indi-
vidual to individual. and [rom subgroup to
subgroup. "Culture”™ is often composed of
different “subcullures™ that may or may not
canform to the expectations and norms of
the broader soctety. Cultural relativism tends

to assume that the ideatified culture of the
past, perhaps considered as the original cus-
tom of that group or society, Is permanent
and unchangimg. Those promulgating the
ortginal culture and thuse arguing for its pu-
rity and intact quality today may indeed be
those who choose what is meant by a cul-
tural practice.

How, indeed, can universal human
rights existin aculturally diverse world? Is a
global culture inevitable? How might i glo-
bal culture emerge based on and guided by
human chgnity and wlerance” From contems-
porary scholars such as Sudanese Muslim
Abdullahi An-Na'im, ' comes « profound
understanding of universal cultural legitimacy
and enlighlencd interpretations of rights that
expand the scope und quality of the dialogue.
Along with striving for a “cultural legitimacy
of human rights standards,” scholars explore
the possibilities of cultural reinterpretation and
reconstruction through internal cultural dis-
course and cross-cultural dizlogue. Rather
than an all-or-nothing approuch. we can seek
a moral and political “overlapping consen-
sus” that enhances the universal legitimacy
of human rights with due respect for tradi-
tion and culture. For universality to have
meaning (o people living in non-Western so-
cieties, the need 15 tor umiversal rights to
come from within and emanate from the
group’s own belief system.

In recent years, a tendency has been
evident in strands of Western thinking to ac-
cept. along with responsibility forhaving been
instrumental 1n propounding universality, a
certain degree of guilt for so-called “cultural
imperialism.” Rightly or wrongly accused,
Western states along with many from other
regions argued that the concept of univer-
sality 1s sell-evidently a necessary one in the
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UN human rights system. A benchmark on
this question was established at the UN
World Conference on Hunan Rights in
Vienna in 1993~ Atthal moment in time, an
organized assault was made on universality
by less-developed countries led by China.
Syria and Tran, and including Singapore,
Malaysia, Indonesia, Yemen, Vietnam and
Cuba. That was the culmination of cultural
relativist anti-universalist arguments that had
been growing since the 1960s and 70s. when
colonml holdings were shed in the so-called
Third World, Those less-developed countries
put forward a view of “identity polities™ based
large ly on cultural resistunce o the West and
the establishment of an alternative discourse
to Western imperialisni. The anti-universal-
Ist argument developed m such a way as to
diminish the responsibility of less-de veloped
countries to uphold crvil and political rights
while 1n the process of modemnization and
lurther. to repect any survetllance, monitor-
ing, or other form of oversight by industrial-
tzed countries. In a diplomatic counter 1o ac-
cusations of anti-universality, Indonesia’s
Forcign Minister Al M. Alatas spoke outin
Vienna against use of "some nebulous no-
tion of “cultural relativism™ as a bavis for
human rights.” The then UN Secretary-Gen-
cral Boutros Boutros-Ghali noted at the
Vienna coni¢rence that “some counlries use
the human rights debate as an instrument of
nationil policy.™* The Conference’s final
docuwment, the Vienna Declaration and
Programme of Action, stated unequivocally
that “the universal nature of these rights and
frecdoms is beyond question.™

Universal human rights does not
impose ofr indeed lavor any single cultural
standard, but rather one legal standard of
minimum protection necessary for human
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digmty. In the end. we are not mercly ap-
praising whether states adhere to or vielate
the various international human rights laws,
We are examining whether modern states
adhere to the values that they claim are n-
herent in their own cultures. {s the modemn
state exploiing the language of culural reta-
tivism in order 1o justiiy and rationalize re-
pressive actions by (s own governing clites
1o consolidate political power? Non-western
stales have often trampled on thetr trachional
cultires and values while speaking m the
name of a distinctive cultural legacy. Asiun
countries that argue for cuttural distimetive-
ness and that accuse the west of ethnocen-
trism are oflen in reality engaging 1n repros-
sion that 1s not groundced n their culture. The
¢hites m such countries erect facades behind
which they may be free to continue to puer-
sue stale lerrorism and repression without
oversight or monitoring from external forces.
Such practices do not find their roots in the
cithural traditions of those countries,
Universality 1s an absolute, 1 we arg
not to risk losing the entire corpus of treaty
law and customary law acrived at over the
past fifty yeurs, Cultural relativism s also an
absolute, expressing deeply-held beliels and
feelings of peoples of the world. Despite this
seeming oxymoron, both absolutist views
need to complement and harmonize with
cach other while maintaining respect tor the
full mtegrity of cach position. Abxolutising
are 11 that way tempered with sensitivity (o
and appreciation for the values of the other.
Traditional culture 1s nota substiute
for human nghts: traditionad cultwre forms a
cultural context in which human rights must
be estabhished, integrated, promoted and pro-
tected. How betler to advance human rnghts
than to draw on traditional cultural values to
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reinforce the application of universal human
rights’? That would mean emphasizing the
common. core values shared by all cultures:
the value of tite, social order, and protection
from arbitrary rule. Traditional cultures need
to be approached and recognized as part-
ness to promote greater respect for and ob-
servance of human rights. Drawing on com-
patible practices and common values from
traditional cuttures 1s a way towards enhanc-
ing and advancing human rights promotion
and protection,

Conclusion

International human rights law ts a
olanvely recent addition to the world’s com-
hincd theoretical and practical resources on
behali of the rights of the human being. Hu-
mun tights at both the academic and the ad
vocacy levels were not in place from the
seventeenth century into the twentieth cen-
tury, throughout decudes of the Westphalian
model ol international relations. = Smee il
meeption in the post-1945 period. internationl
humuan rights law has succeeded in laying
out more humane aspirations, norms, and
binding legal obhgations as agreed by the
world community. Careful attention must be
paid 1o distinguishing hard fought-for human
rights from rhetoric about human rights, in-
ternational discourse about human rights, and
pohtical maneuvering using human rights lan-
guage, which weaken the progress being
made towards fuller human rights. “Rights
are the common ground on which our argu-

[MeNes can hegin,”-’-f‘
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